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NOTICE—THIRD PARTY ACTION 


Fred. S. Knight 

That an automobile liability insurer is absolutely liable to an mjured 
third party where execution against an assured is returned unsatisfied was 
in effect, the decision of the Supreme Court of South Carolina in Ott v. 
American Fidelity & Casualty Company, 159 South Eastern, 635; 77 
Insurance Law Journal, 1236. The insurer defended the action on the 
policy on the ground that the insured had failed to give notice of action. 

The defendant, the American F idelity and Casualty Company, issued 
to the Carolina Transit Company an automobile liability and property 
damage policy, which policy was filed by the insured with the State High- 
way Commission in compliance with section 5 of Act No. 170 of 1925, 
Statutes of South Carolina. A provision of the policy was that upon the 
occurrence of an accident, the insured should give immediate written 
notice thereof to the company at its home office or to its duly authorized 
agent, with fullest information obtainable at the time. As required by 
statute the policy also provided that the insolvency or bz inkruptey of the 
insured should not release the company from any payment for which 
it would otherwise be liable under the policy and that if such insolvency 
or bankruptcy should occur and an execution on a judgment recovered in 
a suit against the insured should be returned unsatisfied, the judgment 
creditor should have a right of action to recover the amount of the judg- 
ment against the insurer to the same extent that the insured would have 
had to recover against the company had the insured paid the judgment, 
but in no event should the liability of the insurer exceed the limits ex- 
pressed by the policy. On February 13, 1928, plaintiff brought suit 
against the assured and the insurer to recover damages for personal injury 
alleged to have been caused on September 28, 1928 by the assured’s 
negligent operation of the bus covered by the policy. As the policy con- 
tained the usual “no action” clause the suit against the company was dis- 
missed. Plaintiff obtained judgment against the assured but execution 
issued thereon was returned unsatisfied because of the insolvency of the 
insured and plaintiff then brought suit against the insurer to recover on 
the policy. The defendant insurer introduced evidence that it first learned 
of the accident when it was served with the summons and complaint 
in the action against it and the assured nearly four months after the 




















occurrence of the alleged accident. Judgment was for the defendant in- 
surer and the plaintiff appealed. 

On the appeal the Supreme Court of South Carolina held that the 
purpose of the statute was the protection of passengers and members of 
the public who might be injured by the negligence of bus operators and 
that where a policy was issued in compliance with the statute the policy 
must be construed most strongly against the insurer. It was also held 
that the language of the insolvency clause must be construed as meaning 
that a judgment creditor had the right to recover the amount of his 
judgment from the insurer up to the amount specified in the policy. 


MOTOR DRIVEN CAR 


Limited accident policies containing a provision for coverage in case 
of injury while riding in any private horse drawn vehicle or, private motor 
driven automobile have in a number of decisions in several states been held 
not to cover injuries sustained by the insured while riding on a motorcycle. 
Will the attaching of a side car make any difference in the decisions either 
where the insured party was riding on the motorcycle proper or in the 
side car? In burrus v. Continental Life Insurance Company, 40 South 
Western (21) 493; 77 Insurance Law Journal, 1205, Missouri answered 
the question in the affirmative. 

John B. Lobb secured from the Continental Life Insurance Company 

policy insuring him against death or disability resulting directly, inde- 
pendently and exclusively of all other causes from bodily injury effected 
solely a external, violent and accidental means and sustained by 
the insured “by the wrecking or disablement of any railroad passenger 
car or passenger steamship or ae in or on which the insured is 
raveling as a fare paying passenger” or ‘“‘by the wrecking or disablement 
of any private automobile, motor iis car or horse drawn vehicle in 
which the insured is riding or drawn, or by being accidentally thrown 
from such automobile, car or vehicle.” While the assured was riding on 
and operating a motorcycle to the side of which was attached a body 
designed for the carriage of a passenger and supported by a third wheel, 
he sustained injuries to recover for which his beneficiary sought in 
demnity under the policy. 

In deciding for the beneficiary contrary to the decision of the trial 
court the Kansas City Court of Appeals pointed out that the conveyances 
mentioned in the policy were automobiles, motor driven cars and horse 
drawn vehicles at that as the conveyance in question was motor driven, 
if it was a car, it was one of the conveyances mentioned in the policy. The 
court held that since automobiles had been specifically mentioned, a de- 
cision that the term “motor driven car” did not cover other forms of 
conveyances propelled by motor power would strike the same from the 
policy and that any vehicle primarily intended for the transportation of 
persons or freight might properly be called a car. 

Whether the Missouri Court would, contrary to the general trend, 
have held that an injury sustained while riding on a motorcycle was 
covered, 1s problematical as the court held that the provision requiring 
the insured to be “in” a motor driven car means that he must be within 
the space or area which was intended to be occupied by the person or 
persons to be conveyed. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA vy. BARTON et al. 
No. 6131. 
Circuit Court of Appeals, Fifth Circuit. June 2, 1931. 
Rehearing Denied July 6, 1931 
50 Federal Reporter (2d) 362. 
1. INSURANCE. 

Declaration alleging payment of premium to defendant insurance company’s 
agent /icld sufficient without alleging that agent had authority. 

(For other cases, see Insurance, Dec. Dig. § 634[1}.) 
3. INSURANCE. 
_ Where declaration on policy merely alleged payment of premium to de- 
fendant’s agent, plea denying agent's authority Aeld sufficient without denying 
apparent authority (Comp. Gen. Laws Fla. 1927, § 4321). 

(For other cases, see Insurance, Dec. Dig. § 640]1].) 
4. APPEAIL AND ERROR. 

In action on life policy, error in striking out denial of agent's authority to 
receive premium was harmless where general issue was pleaded. 

(For other cases, see Appeal and Error, Dee. Dig. § 1042[1].) 

5. INSURANCE 

In action on lite policy, general issue that defendant never promised put in 
issue authority of agent to receive premium. 

(For other cases, see Insurance, Dec. Dig. § 645{1].) 

6. INSURANCE 

_Application, which was accepted, /reld enforceable without actual delivery of 
accident policy to insured, where application was not conditioned on delivery and 
insured had paid premium. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

7. INSURANCE. 

Life policy delivered to agent under instructions to ascertain insured’s monthly 
earnings, relative to sick benefits thereunder, eld nevertheless effective without 
delivery to insured, where agent pending application received payment of premium 
pursuant to apparent authority indicated by application form 

While it was apparent that the insurance company’s home office did not 

intend to put the policy in force by delivery until assured of amount of 
insured’s monthly earnings as compared with the sick benefits payable under 
the policy, the application form held Gut the agent as having power by 
receiving premium to bind the defendant to insurance effective from the 
date of the medical examination, subject only to condition that the com- 
pany should be satisfied of applicant’s insurability at that date. Under the 
application the insurance was independent of consent at the home office, 
and of actual issuance of policy before death, since the policy was repre- 
sented thereby as deliverable to applicant or his legal representativ 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

8. INSURANCE. ; 
Forms furnished insurance agent are evidence of his authority and repre- 
sentations to public concerning it. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

10. INSURANCE. 

Provisions in policy limiting authori'y of agent eld not to affect recovery on 
application, where policy was never delivered. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

ll. INSURANCE. 

Insurance dated from medical examination, where applicant was found in- 
surable and premium had been fully paid and delivery of policy was not condition 
precedent. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 
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12. INSURANCE. 

Insurer could not as condition to deivery of policy require statement con- 
cern ng matter not aiiuded to in application form or by agent. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

Appeal fiom the D-strict Court of the United States for the Southern District 
of Florida; Lake Jones and Alexander Akerman, Judges. 

Action by Wanda Roberta Barton and others, minors, by Quinn R. Barton, 
their next friend, and others, against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiffs, and defendant appeals. 

\thrmed. 

J. L. Doggett and Charles Cook Howell, both of Jacksonville, Fla. (Doggett, 
McCo.lum, Howell & Dog ett, of Jacksonville, Fla.. and Blake Franklin, of Los 
Ange'es, Cal., on the brief), for appellant. 

). T. G. Crawford and Philip S. May, both of Jacksonville, Fla., for appellees. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

SiBLEY, Circuit Judge. 

{1, 2] The Pacitic Mutual Life Insurance Company, defendant below, appeals 
from a judgment at law rendered in a case removed from a state court of Florida, 
by which it was held liable to pay $7,000 on a policy of life insurance and $7,000 
more because the death resulted solely through external, violent, and accidental 
means, and a tee for the attorneys of the plaintiffs. The pleadings were claborately 
extended in common-law form, and numerous rulings as to their sufficiency are 
assigned as errors; but the case was at last by a written stipulation submitted to 
the court for decision without a jury upon an agreed statement of facts. The 
correctness of the judgment upon these facts is thus the controlling matter. We 
will notice but cne question arising on the pleadings touching the authority of the 
agent throueh whem the insurance was placed, and who collected the premiums 
The declaration alleged that the insured, Barton, made a written application for 


insurance, and delivered it to one Goodman, “who was then and there the duly 
authorized agent of said detendant,” and thereafter “paid to the agent of the de- 
fendant the prem ums on said life insurance and said accidental total loss benefits 
insurance for the pero’ of one year next ensuing.” There was a demurrer that 


it did not appear that the alleged agent was authorized to receive the payment. The 
demurrer was properly overruled, not because it was unnecessary that the agent 
have authority to act, but because alleging him to be an agent implies that he was 
authorized, ana the allegation can be sustained only by proving an authority, 
actual or apparent. An act done through an agent may properly be alleged ac- 
cording to its legal effect as the act of the principal without alluding to the agent 
at all, or it may be done, as in this declaration, by averring the agency; and where 
the agency is averred it may be done generally, without describing the authority of 
the agent. Bank of Metropolis v. Guttschlick, 14 Pet. 19, 27, 10 L. Ed. 335; Chil- 
dress vy. Emory, 8 Wheat. 642, 669, 5 L. Ed. 705; 2 C. J.. Agency, §§ 610, 611. 

[2-5] By its first amended plea the defendant denied that the agent to whom 
payment was alleged to have heen made was authorized by defendant to receive the 
same. Ths plea was stricken on demurrer, seemingly because it did not deny an 
apparent authority or allege that the insured knew the agent's authority was limited. 
It was, however, as specific as the plaintiffs’ allegation of authority, and appears to 
he a sufficient separate traverse of a material fact, which is allowed under the Florida 
pleading statute. Compiled General Laws of 1927, § 4321. The error, however, if 
any, in striking it was harmless because the general issue that defendant never 
prom sed as alleged was also pleaded, and that, we think, sufficiently puts in issue 
the authority, as well as the acts of the agent which were counted on as perfecting 
a contract with the defendant. The parties so understood, for the agreed statement 
of facts undertook to cover, not only what Goodman did in this instance, but also 
what his express authority and customary practice was in collecting premiums. 

The agreed facts are in briet these: The deceased, Barton, at Jacksonville, Fla., 
on January 11, 1927, upon a printed form bearing a serial number and evidently 
prepared and furnished by defendant, made written application to defendant, attest- 
ed by Goodman, who signed as soliciting agent, for insurance on his life in an 
amount of $8,000, the policies to be on the plan of “ordinary life” and to carry 
monthly benefits of $120 in case of total disability, but $7,000 thereof was to be 


issued pavable to his personal representatives and $1,006 to his wife. The $7,000 
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policy alone is in issue here. The application concluded thus: “It is understood and 
agreed (1) that if the entire amount of the first annual, semiannual or quarter pre- 
mium as selected by me under the statement numbered 7a on the insurance herein 
applied for is not paid at the time of making this application, there shall be no 
liability on the part of said Company under this application unless or until a policy 
shall be issued and manually delivered to me and the entire amount of such first 
prem.um thereon actually paid during my lifetime, and while I am in good health; 
and (2) that if the entire amount of such first premium is paid to said Company’s 
agent at the time of making this application the insurance, subject to the pro- 
Visions of the said Company's policy applied for, shall be effective from the date 
of my medical examination therefor, and such a policy shall be issued and delivered 
to me or to my legal representative, provided the said Company in its judgment 
shall be satisfied as to my insurability on the date of such medical examination 
for the amount and on the plan and form applied for; and (3) that if said Com- 
pany shall not be so satisfied the entire amount of the premium paid, without in- 
terest, shall be returned.” A form followed, which was to be used in case the 
premium was prepaid to the agent; but it was left unfilled and unsigned. It re- 
ferred to a premium receipt as attached which was to le detached and signed by 
the agent if such repayment were made. On another sheet was a written re 
ques’ for $8,000 of “accidental total loss benefits,” meaning insurance against 
accidental death, similarly to be divided, $7,000 to insured’s personal representatives 
and $1,000 to his wife. This application was signed by Goodman only, and conta ned 
no stipulation postponing effectiveness until delivery of the policy. No money was 
paid Goodman at that time for cither insurance, but a medical examination \ as 
made and forwarded with the application to the home office of defendant at Los 
\ngeles, Cal. On January 19, 1927, the home office, having approved the risk, 
issued a policy in the form applicd for for $7,000 on the life of Barton, payable 
to his personal representatives, which provided for the monthly total disability 
payments, and apparently also issued a policy for $1,000 payable to the wite, and 
mailed them to its general agent at Jacksonville with a letter stating: “Before de- 
livering the policies it will be necessary to get a signed statement from the 
applicant to the effect that his earnings are $1040.00 per month, this statement 
to be sent to the home office.” The statement to be signed read: ‘For your con- 
fideiitial information, and for the sole purpose of determining the amount ot 
monthly disability benefits to which I may he entitled, I hereby declare that 
my average net carnings are in excess of $ per month.” The imsurance 
against accidental death was issued as a separate policy, though bearing the same 
1 number as the other. It recites a separate premium, and is complete it itself. 
It purports to be signed by the defendant’s officers at Los Angcles, but is to be- 
come effective when countersigned by a duly authorized agent or manager, and is 
so counersizned by the agent at Jacksonville uncer date of January 19, 1927. 
The policies sent from Los Angeles did not reach Jacksonville until January 24th. 
On January 22d, however, Barton paid Goodman in money the full premiums for 
all the insurance. The premium receipt originally attached to the application 
form appears now detached, but whether it was given to Barton at the time of 
this payment, and what was sad in the transaction, does not appear. When the 
policies arrived, Goodman sought to have Barton sign the certificate of earnings 
(of which Barton had never been in any way advised), and to deliver all the policies, 
but tound him out of the city. On January 28th, and before returning to Jackson- 
ville, Barton was killed in an automobile accident. The premiums were tendered 
back to plaintiffs on February 18, 1927, and 1efused. Goodman customarily collected 
the first premium on all insurance which he sold, and was allowed sixty days in 
which to deliver or return policies and make settlement with defendant. In this 
case he did not deliver the money to the defendant until after Barton’s death. He 
Was not expressly authorized to collect premiums except when paid with the policy, 
or on delivery of the policy. 


SOCTIR 


[6] Upon these facts, and the favorable inferences which the judge acting in 
place of a jury might make, we think the law is with the plaintiffs. Touching the 
accident policy, there can be little doubt. It is a separate contract from the other in- 
surance. The aplication for it was distinct, signed by Goodman and not by Barton. 
The premium was separate, and its provisions were embodied in a separate policy. 
It took effect, not by any act at the home office, but by countersignature in Jackson- 
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ville. For such accident policies no medical examination is customarily required, 
because if disease should contribute to the death there is no liability. Ryan v. Con- 
tinental Casualty Co., 47 F.(2d) 472, decided by this court at the present term. 
They are frequently issued, like fire policies, without communication with the home 
office, on mere countersignature of a local agent. There was here no agreement to 
postpone the operation of this insurance until the delivery of the policy. The cer- 
tificate of earnings had nothing to do with accidental death. If this policy came 
from Los Angeles with the ordinary life policies, there is nothing in the accompany- 
ing letter certainly referring to it, or requesting its nondelivery. When Barton's 
unconditional application for accident insurance was accepted by issuing the policy, 
and he paid his full premium, the contract was complete, and the insurance was 
of force without delivery of the policy to him. 32 C. J., Insurance, § 226. 

{7| The case as to the other insurance is not so clear. The monthly benefits 
insurance, while no claim has arisen or can arise under it since Barton so soon 
died, was applied for along with the ordinary life insurance, and is part of the 
same policy. Monthly earnings have a direct bearing upon this risk. It is plain 
that the defendant’s home office did not intend to put this policy in force by 
delivery until assured that Barton’s monthly earnings were far in excess of sick 
benefits claimable under this and other policies which he had. As the premium 
had not been paid on this policy at the time of the application, the home office, 
in issuing the policy and conditioning its delivery, understood that under the 
first alternative above quoted from the application, the insurance would not go 
into effect until manual delivery of the policy to Barton while alive and in good 
health. No such delivery occurred, but within three days after the home office 
had approved the health risk and mailed the policy to be delivered on obtaining 
the certificate about Barton's earnings, Goodman collected the full premiums. 
This act put another face upon the situation. The declaration in the case does 
not claim that the policy was ever delivered, and does not exhibit it as the cause 
of action, but exhibits the application and claims that the collection of the 
premium by Goodman entitled Barton to the insurance applied for as it was 
defined in the policy duly issued but not delivered. This claim involves rather 
the acts and intentions of Goodman than those of the home office, and demands 
examination of his authority to bind the defendant. We lay no great stress 
upon the statute of Florida Compiled General Laws of 1927, § 6207, which de- 
clares in substance that any person who receives or receipts for money on ac- 
count of any contract for insurance shall be deemed to all intents and purposes 
an agent or representative of the insured. In American Fire Insurance Co. v. 
King Lumber Co., 74 Fla. 130, 77 So. 168, affirmed in 250 U. S. 2, 39 S. Ct. 431, 
63 1. Ed. 810, this statute was held to make Florida insurance brokers who col- 
lected the premium so far the agents of a foreign insurance company as 
that their knowledge of a breach of warranty at the time the company issued 
a fire policy at its home office constituted a waiver of the breach. But in Mutual 
Life Insurance Co. of New York v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 
60 I. Ed. 1202, it was said that this statute, while it might settle whether one 
doing the things it mentioned was the agent of the insurer rather than of the 
insured, did not fix the scope of his authority as between the company and 
third persons, nor convert a special agent with limited powers into a general one’ 
with unlimited powers. And the view was expressed by this court in Maryland 
Casualty Co. v. Campbell, 255 F. 437, and Fidelity-Phenix Fire Ins. Co. v. Hand- 
levy, 296 F. 902, that an authority is not given by this statute which the parties 
contract shall not exist 

[8] In the present case there is no dispute that Goodman was the de- 
fendant’s agent; the question is as to his real or apparent authority under th« 
evidence and the agreement touching it. We have no direct evidence of the 
scope of his employment. The reference to his express authority to collect 
premiums on taking applications and delivering policies we understand to refer 
to the provisions of the defendant's application form above quoted. The forms 
furnished an agent for his use in transacting business with the public are cogent 
evidence as to what he is employed to do, and are representations to the public 
that he has authority to do the things thereby indicated. 32 C. J., Insurance, § 
134, and cases under note 32. There is no effort in this form expressly to limit 
the agent’s authority. While he signs as “soliciting agent,” the form itself indi- 
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cates that he is much more than that. It is said that a soliciting agent has only 
power to make out and transmit applications for insurance, but cannot make 
contracts therefor, and is thus distinguished from a general agent. 32 C. J. §§ 
145, 181, 182, 183. Goodman, by this application form, is held out as having 
power by receiving the full premium to bind the defendant to an insurance ac- 
cording to the policy applied for, and effective from the date of the medical 
examination subject to one condition only: That the company is satisfied of 
applicant’s insurability at that date. The insurance is independent of consent at 
the home office, and of the actual issuance of a policy before death, for the 
policy is represented as deliverable to applicant or his legal representative. De- 
fendant’s furnishing Goodman with this form for Barton to sign is in effect an 
assurance to Barton that payment of the premium to Goodman will accomplish 
the things stated in the form. It is true that the form speaks of “payment to 
the Company's agent at the time of making this application,” but there is no 
denial of power to receive payment pending the application. The alternatives 
in the form suggest that the company refuses to insure without payment, and if 
the applicant wishes not to pay until he is certain of getting his insurance, that 
both payment and insurance shall stand in abeyance until policy and payment 
are actually exchanged during the life and good health of applicant; but if ap- 
plicant will pay the company’s agent it will insure him from the date of his 
medical examination if he is insurable, payment and insurability being the only 
things insisted on by the company, and insurability being the only thing which 
the home office reserves to itself to decide. This is a wide departure from the 
plan of application to be met with in most of the adjudicated cases, where the 
authority of the agent taking the application is by its terms strictly limited, 
and where the insurer is seeking to defer until the last possible moment the 
operation of the insurance. We think Barton may well have understood that 
Goodman could take the money at any time pending the determination of and 
otifcation concerning his insurability, and by so doing make the application 
operate under the second alternative expressed in it. They could have accomp- 
lished this unquestionably by filling out a new form based upon the same medical 
examination and making the payment. The acceptance of payment by the agent 
is the substantial thing that determines whether the application is only a pro- 
posal for insurance or a conditional contract of insurance. Having the power 
so to contract by accepting payment, no good reason appears why the pending 
application could not be adopted in connection with the payment in lieu of 
writing out a new one. If notice to the principal be desired, it could have been 
given, and is implied by law. Such an adoption must have been Barton's and 
Goodman's intention. The money would not have been paid and accepted if 
nothing was to be accomplished thereby. Under the first alternative it was not 
due until the manual delivery of the policy. There is no suggestion of any 
change of health or other circumstances that would supply any other motive 
\Whatever restriction there may have been upon the authority of Goodman t 
receive premiums was unknown to Barton. His apparent authority extended 
to receiving them at all times and to making a conditional contract of insurance 
such as was set forth in the application form. 


[9-12] Apparent authority is equal to real authority when the limitations are 
unknown. 32 C. J., Insurance, § 181. There were in the insurance policy state- 
ments that agents are not authorized to make, alter, or discharge contracts, and 
that premiums are to be paid only to agents who have company receipts to be 
given for them. But these not having been brought to the knowledge of Barton 
by delivery of the policy, do not affect him. They would control only things 
done after the policy should become by acceptance the full embodiment of the 
contract. Goodman indeed had company receipts for premiums, and for all that 
appears may have signed and delivered to Barton the one detached from the 
application form. Barton having been found insurable, and the premium having 
been fully paid, the insurance ‘dated from the medical examination. There was 
no right to condition the delivery of the promised policy by requiring a state- 
ment as to monthly earnings which was not alluded to in the application form 
nor by Goodman. New York Life Ins. Co. vy. Baker (C. C. A.) 33 F.(2d) 434; 
Unterharnscheidt v. Missouri State Life Ins. Co., 160 Iowa, 223, 138 N. W. 459, 
45. L. R. A. CN. S.) 743. The judge was justified in holding that the policy ought 
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to have been delivered to the legal representatives of Barton after his death, as 
mentioned in the application form. 

[13] Error is assigned generally on the allowance cf an attorney’s fee to the 
plaintiffs. A Florida statute long antedating this insurance provides for the al- 
lowance of such a fee in insurance cases. Compiled General Laws, 1927, § 6220. 
Its unconstitutionality is suggested in argument, but no pleading or assignment 
of error asserts conflict with any particular constitutional provision, or shows 
the point to have been raised at the trial. No constitutional question is there- 
fore presented for decision here. New York v. Kleinert, 268 U. S. 641, 45 S. Ct. 
618, 69 L. Ed. 1135; Wong Tai v. U.S.;:273 Ue S. 77, 47 S. Ct. SQ; 71 1. Ba. S45: 
The statute has, however, been upheld by the Supreme Court of Florida. United 
States Fire Ins. Co. v. Dickerson, 82 Fla. 442, 90 So. 613, and by this Court, Hart- 
ford Fire Ins. Co. v. Wilson & Toomer, 4 F.(2d) 835. 

The judgment is affirmed. 


JENSEN et al. v. NEW YORK LIFE INS. CO. No. 9018. 
Circuit Court of Appeals, Eighth Circuit. May 9, 1931. 
50 Federal Reporter (2d) 512. 
1. INSURANCE. 

Suit to cancel life policy with minimum face liability of $7,500 held to involve 
jurisdictional amount (Jud. Code § 24 [28 USCA § 41]). 

(For other cases, see Insurance, Dec. Dig. § 617.) 

2, COURTS. 

Appellate court will remand cause to permit motion to open case and reframe 
pleadings to present issue of existence of state court judgment and effect thereof 
on suit. 

Suit in state court was pending in Supreme Court of state at time of 
trial in lower court, and it was held on such ground that federal court 
might proceed with trial of case. However, before hearing of appeal in 
federal court, the appeal in state Supreme Court had been determined and 
had become final, which presented question as to whether such final 
judgment was pleadable in bar. 

(For other cases, see Courts, Dec. Dig. § 356[14].) 

Appeal from the District Court of the United States for the District of 
Nebraska: Thomas C. Munger, Judge. 

Suit by the New York Life Insurance Company against Christian P. Jensen 
and another. Decree for plaintiff, and defendants appeal. 

Cause remanded, with leave to defendants to make motion to open case and 
allow reframing of pleadings. 

C. C. Fraizer, of Aurora, Neb., for appellants. 

William C. Michaels, of Kansas City, Mo. (R. M. Switzler, of Omaha, Neb., 
C. A. Randolph, of Kansas City, Mo., Louis H. Cooke, of New York City, and 
Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., on the 
brief), for appellee 

Before Van Valkenburgh, Booth, and Gardner, Circuit Judges. 

3ooTH, Circuit Judge. 

This is an appeal from a decree canceling a policy of life and disability 
insurance. 

The facts are shortly as follows: The appellant Jensen, defendant below, 
made application for the policy to Mr. Tucker, a soliciting agent of the plaintiff, 
about January 7, 1928. The application contained the following provisions: “It is 
mutually agreed as follows: 1. That the insurance hereby applied for shall not 
take effect unless and until the policy is delivered to and received by the appli- 
cant and the first premium thereon paid in full during his lifetime, and then only 
if the applicant has not consulted or been treated by any physician since his 
medical examination; * * * 3. That only the President, a Vice-President, a Second 
Vice-President, a Secretary or the Treasurer of the Company can make, modify 
or discharge contracts, or waive any of the Company’s rights or requirements; 
that notice to or knowledge of the soliciting agent or the Medical Examiner 
is not notice to or knowledge of the Company, and that neither one of them is 
authorized to accept risks or to pass upon insurability.” 
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On January 13th, Jensen was examined by the company’s physician. Two days 
afterward he was gored by a bull, and on the same day consulted a physician on 
account of the injury, and received medical treatment. 

The policy was written by the company and sent to its agent Tucker, who 
delivered it to Jensen on February 12th. The mother of Jensen was the beneficiary 
ot the life insurance provisions. 


\ copy of the application was attached to the policy; and the policy contained, 
among other provisions, the following : 

‘The Contract—The policy and the application therefor, copy of which 1s 
attached hereto, constitute the entire contract. All statements made by the 
Insured shall, in absence of fraud, be deemed representations and not warranties, 
and no statement shall avoid the Policy or be used in defense to a claim under it, 
unless it is contained in the written application and a copy of the application is 
indorsed upon or attached to this Policy when issued. No agent is authorized to 
make or modify this contract, or to extend the time for the payment of premium, 
or to waive any lapse or forfeiture or any of the Company’s rights or require- 
ments. All benefits under this Policy are payable at the Home Office of the 
Company in the City and State of New York.” 

Tucker, on February 12th and prior thereto, knew of the accident that had 
happened to Jensen, and that he had been treated for the injury. The first 
premium was paid. 

On December 18, 1928, Jensen made out and sent to the company a written 
claim for disability benefits under the policy, stating that he had become disabled 
on January 15, 1928, by reason of the injury. The physician who had attended him 
made a written statement also. These claim papers were received by the company 
about December 22, 1928, and the contention of the company is that then for the 
first time it learned of the injury and of the treatment given by a physician on 
January 15, 1928. The company thereupon wrote Jensen, calling his attention 
to the provision above quoted, contained in the applicaion, and stating that the 
insurance applied for never took effect. The company tendered back the amount 
of the premium, with interest. Jensen, through his attorney, refused to accept 
the attempted refund of premium, declared his intention to consider the policy in 
full force and effect, and asked for settlement of total permanent disability 
benefits. The present suit against Jensen and his mother followed, the bill being 
filed April 29, 1929. 

Both before and at the trial, Jensen oftered to return the check of the com- 
pany covering the premium paid, and interest. 

In the trial court, a motion to dismiss the bill was made on the ground that 
the matter in controversy did not exceed, exclusive of interest and costs, the sum 
or value of $3,000. The motion was denied (D. C.) 38 F. (2d) 524. 

An answer was interposed, setting up, among other matters. a plea in abate- 
ment based upon a suit commenced bv Jensen against appellee, five days after the 
commencement of the present suit. The later suit was brought in the state district 
court of Hamilton county, Neb. The plea in abatement alleged that the suit in 
the state court involved the issue whether the insurance under the policy ever took 
effect: that a decree had been entered in the state court suit in favor of Jensen; but 
that the Insurance Company had appealed irom the decree to the state Supreme 
Court. where the cause was still pending. This plea in abatement was overruled. 

On the merits, the lower court found the facts in favor of the plaintiff 
Insurance Company, and entered a decree canceling the policy. 

[1] In this court, the first question which arises is that of jurisdiction. It is 
contended by appellant that $3,000 is not involved, since only benefits accruing by 
reason of the iniury have been demanded by Jensen from the Insurance Company, 
and that these benefits amount to less than $3,000: and that this amount of the 
henefits demanded determines the question of jurisdiction. The appellee Insurance 
Company, however, contends that the amount involved or the “matter in contro- 
versy” is fixed by the face of the policy itself. 

In New York Life Ins. Co. v. Swift, 38 F. (2d) 175, 176 (C. C. A. 5), the 


court said: 


“The policies in suit are contracts by which the insured agrees to pay the 
premiums and the insurer agrees to pay the full face value of the policies on the 
death of the insured, an event bound to happen. With the uncertainty of life, it 
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may occur at any time, and is an ever-present liability, which the insurer ca: 
do nothing to avert, except by seeking relief from a court of equity to cancel 
the policies on legal grounds. The policies are not voidable at the option of the 
insurer, nor is it optional with the insurer to compel the insured to accept either 
the loan or cash surrender value of the policies or to take policies of paid-up 
insurance. . The only fixed and definite liability of the insurer is to pay the face 
of the policy. That amount measures the loss that plaintiff will suffer if the 
policies are not canceled. * * 

“It would not do for the plaintiff to wait until death had occurred or the 
insured had elected to take the cash surrender value of the policies or paid-up 
insurance, as, after the lapse of two years, they would be incontestable on any 
ground.” 

\ similar ruling had been made by the same court in Massachusetts Protective 
\ss’n v. Kittles, 2 F. (2d) 211, and by the district court for the Western district 
ot New York in the case of Judson y. Knights of the Maccabees of the World, 
220 F. 1004. 

In the case at bar, the policy contained a two-year incontestable clause, 
the minimum face liability of the policy was shown to be $7,500. 

In the case of Mutual Life Ins. Co. v. Thompson (D. C.) 27 F. (2d) 733, 
754, Judge McDowell, with forceful reasoning, reached the conclusion that in a 
suit to cancel an insurance policy, if the bill alleged that the “value of the object 
sought by the bill,” exclusive of interest and costs, exceeded the sum of $3,000, 
this was sufficient to confer jurisdiction. 

In the case at bar, such at illegati . Wu esied b Judge McDowell 5 
contained in the bill. 

The trial court, in the case at bar, in passing upon the matter of jurisdictional 
amount, said: “Thé amount in controversy is alleged to exceed $3,000 exclusive 
of interest and costs. There is a showing on file that this amount is involved 
hecause the amount from which the insurance company seeks relief is $10,974.29, 
the reserve which the company must maintain against liability under this policy, 
until it is finally satisfied. The amount in controversy is sufficiently alleged and 
established.” (D. C.) 38 F. (2d) 524. 

In Elliott v. Empire Nat. Gas. Co., 4+ F. (2d) 493, 497, an injunction case, 
this court, after reviewing many authorities, held that the “value of the matter 
in controversy” in Judicial Code § 24 (28 USCA § 41), means the pecuniary 
result to either party which the judgment entered in the case would directly 
produce, either at once or in the future 

Whether we apply, therefore, the test as laid down in the Fifth circuit, or 
the test suggested in the Fourth circuit by Judge McDowell, or the test suggested 
for analogous cases by this court in the Elliott Case, supra, and apparently 
followed by the trial court in the case at bar, the same result is reached that the 
requisite jurisdictional amount is involved, and that jurisdiction of the federal 
court existed 

We come next to the matter of abatement. 

\t the time of the trial in the federal court, the suit in the state court was 
still pending in the Supreme Court of the state. It was on this ground that. the 
federal court held that the plaintiff, in the suit before it, might proceed with the 
trial of its case. The question of the federal court enjoining Jensen from pros 
ecuting his suit in the state court was not raised by the then counsel for the 
company. 

Upon the hearing of the appeal in this court, counsel for appellant has advised 
us that the appeal in the state Supreme Court has been determined, and that the 
judgement in the state court in favor of Jensen has become final. 

If such be the fact, then the question arises whether that final judgment in 
the state court is pleadable in bar in the present suit in the federal court 

It is important that these matters should be considered before the final deter- 
mination of the present suit now pending in this court on appeal. 


These matters, however, cannot properly be determined by this court upon the 
present record: so that the question of appropriate further procedure must be 
considered. 

We might determine the present appeal upon the merits 2s disclosed bv the 
record transmitted. If no error was found, we might, in affirming the decree, 
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provide that the affrmance should be without prejudice to the beginning of an 
original suit by Jensen to set aside the decree in the federal court because of the 
final judgment in the state court. A suggestion as to such a course is found in 
United States v. Shelby Iron Co., 273 U. S. 571, 579, 47 S. Ct. 515, 71 L. Ed. 781. 
See, also, Woodward vy. Boston, etc., Co., 63 F. 609 (C. C. A. 1); Hazeltine Corp. 
v. Wildermuth, 35 F. (2d) 733 (C. C. A. 2); Seymour v. White County, 92 F. 
11S: (6. @. A. 7, 

Or we might reverse the decree and remand the cause to the district court 
for further pleadings and proceedings. ‘This was the course followed in the 
Shelby Iron Company Case, supra, and is quite usual. See Levy v. Arredondo, 
12 Pet. 218, 9 L. Ed. 1062; Butler v. Eaton, 141 U. S. 240, 11 S. Ct. 985, 35 L. Ed. 
713; Wiggins Ferry Co. v. O. & M. Ry., 142 U. S. 396, 413, 416, 12 S. Ct. 188, 
35 L. Ed. 1055; Scott v. Armstrong, 146 U. S. 499. 512, 13 S. Ct. 148, 36 L. Ed. 
1059; Murdock y. Ward, 178 U. S. 139, 149, 20 S. Ct. 775, 44 L. Ed. 1009; United 
States v. Rio Grande Irrigation Co., 184 U. S. 416, 423, 22 S. Ct. 428, 46 L. Ed. 
619; Lincoln Gas Co. v. Lincoln, 223 U. S. 349, 365, 32 S. Ct. 271, 56 L. Ed. 466; 
Berry v. Davis, 242 U. S. 468, 37 S. Ct. 208, 61 L. Ed. 441; Watts, etc., Co. v. 
Unione Austriaca, 248 U. S. 9, 21, 22, 39 S. Ct. 1, 63 L. Ed. 100, 3 A. L. R. 323; 
The Carbonero, 106 F. 329, 336 (C. C. A. 1); E. I. Du Pont, ete., Co. v. Richmond 
Guano Co., 297 F. 580 (C. C. A. 4); Dillingham y. T. B. Allen & Co., 205 F. 
146 (C. C. A. 5); Chemical Nat. Bank v. Armstrong, 65 F. 573, 28 L. R. A. 231 
(C. C. A. 6); see Id., 176 U. S. 622, 20 S. Ct. 498, 44 L. Ed. 611; Barber v. 
Coit, 118 F. 272 (C. C. A. 6); Dietz v. Horton Mfg. Co., 170 F. 865 (C. C. A. 6); 
Fifth Third Nat. Bank v. Johnson, 219 F. 89 (C. C. A. 6); Ransom vy. City of 
Pierre, 101 F. 665 (C. C. A. 8): Ellis v. Reed (C. C. A.) 258 F. 919, also Id., 
238° F Al (Ee. C.. Ax OF. 

Or we might follow one of the different methods of procedure shown in 
Mossberg v. Nutter, 124 F. 966 (C. C. A. 1); Cimiotti, ete., Co. v. American, etc., 
Co., 99 F. 1003 (C. C. A. 2); Baltimore S. S. Co. v. Phillips, 9 F. (2d) 902 
(C. C. A. 2); Wagner v. Meccano, 235 F. £90 (C. C. A. 6); also Id. (C. C. A.) 
246 F. 603, all following an expression in Roemer v. Simon, 91 U. S. 149, 23 
L. Ed. 267; Marden vy. Campbell, etc., Co., 67 F. 809 (C. C. A. 1); also Id. 
(C. C.) 70 F. 339, 340; Greene v. United Shoe Machinery Co., 124 F. 961 (C. C. 
A. 1): Firestone, etc., Co. v. Seiberling, 245 F. 937 (C. C. A. 6); Mutual Ins. 
Co. v. Lipp, 28 F. (2d) 863 (C. C. A. 9); Pagel v. MacLean, 51 S. Ct. 416, 75 
L.. Ed. —, opinion filed April 13, 1931. 

Still another course is open: To retain the present appeal in this court, but 
remand the cause to the trial court and grant leave to Jensen to apply to that 
court to reopen the case for the filing of a supplemental pleading and the intro- 
duction of evidence on the issue as to the effect of the judgment in the state court. 

The course thus outlined was adopted by this court in the case of D. W. 
entered on the supplemental issue, and this court can then determine the whole 
cause, whether based upon the original or the later decree. Such a course has 
obvious advantages. It disposes of the whole cause in one suit; and it does 
away with the necessity of retrying, in the District Court, issues already adjudi- 
cated by a decree. It obviates the necessity of passing upon the question of the 
merits of the suit at this time, a question which may possibly not be necessary 
for this court to pass upon at all. 

The course thtus outlined was adopted by this court in the case of D. W. 
Bosley Co. v. Wirfs, 20 F. (2d) 629, and 1d., 30 F. (2d) 667. In that case the 
questions involving the merits and arising on the first appeal were retained by 
this court for determination until a new question which had arisen should be 
determined by the trial court, for which purpose the cause was remanded to 
that court. The records on both appeals were before the court on the final hearing. 


In a prior case, Drainage Dist. No. 7 v. Sternberg, 15 F. (2d) 41, and Id., 
16 F. (2d) 598, this court had adopted a similar course of procedure, and in its 
opinion, the court reviewed numerous authorities. After eliminating certain of 
the cases cited, the court said [page 46 of 15 F. (2d)]: “The other federal cases 
are to the effect that a federal court of equity may, in its discretion and in the 
furtherance of justice, remand a case or an issue or item therein to the trial 
court for amendment of pleadings or for further evidence.” 

Similar procedure was followed in Ballard v. Searls, 130 U. S. 50, 56,9 S. Ct 
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418, 32 L. Ed. 846; Finefrock vy. Kenova, ete., Co. (C. C. A.) 22 F.(2d) 627: also 
Id., 37 F.(2d) 310 (C. C. A. 4); St. Louis, etc., Co. v. Nix, 272 F. 977 (C. C. A. 8); 
Levinson y. United States, 32 F.(2d) 449 (C. C. A. 6); see also Kirkpatrick v 
McBride, 203 F. 449 (C. C. A. 4). 

[2] We think the procedure last above outlined as approved by this court 
should be followed in the case at bar; especially so, as the matters which it is 
sought to bring to the attention of the court have occurred subsequent to the 
taking of the present appeal. 

An order will, accordingly, be entered that leave is hereby granted to ap- 
pellants, defendants below, to make a motion to the United States District Court 
below to open the case and allow reframing of the pleadings so as to present the 
issue of the existence of the alleged final judgment in the state court, and the 
effect thereof upon the suit in the federal court; and leave is hereby granted 
to said United States District Court to hear, consider, and decide such motion; 
and if, upon consideration of the evidence and the arguments of the respective 
parties on that motion, said United States District Court decides to grant said 
motion, then thereafter to admit such competent and relevant cvidence as any of 
the parties to this suit may present relative to the existence of the alleged final 
judgment in the state court, and the effect thereof upon the present cause in the 
federal court; and thereafter to consider and determine the case upon the record 
thereof thus supplemented. Meanwhile, the present appeal will remain in this 
court. 

AETNA LIFE INS. CO. v. GEHER. No. 6196. 
Circuit Court of Appeals, Ninth Circuit. June 15, 1931. 
50 Federal Reporter (2d) 657. 





2. INSURANCE. 

State statute making written contract effective upon delivery entered into 
and became part of contract of insurance (Civ. Code Cal. § 1626). 

(For other cases, see Insurance, Dee. Dig. § 152[3].) 
3. INSURANCE. 

Restrictions and limitations contained in insurance polity must be determined 
by laws of the state of the situs of the contract (28 USCA § 725). 

(For other cases, sec Insurance, Dec. Dig. § 125[2].) 
4. INSURANCE 

Insurer's refusal to recognize unmatured educational endowment policies as 
legal and binding obligations was breach of contract entitling beneficiary to sue 
for present work. 

The policies provided double indemnity in case of death during en- 
dowment term, but were not matured by insurcd’s death. Insurer, claim- 
ing policies were not legally «executed nor in force or effect, refused to 
furnish forms for, or accept, proofs of death, or to register the claims 
as just and payable according to terms of policy. 

(For other cases, sce Insurance, Dec. Dig. § 237.) 
5. INSURANCE 

Present worth of cndowment policies repudiated by insurer before maturity 
should be computed on basis of simple interest at legal rate (Gen. Laws Cal. 
1923, Act 3757, § 1) 

Trial court computed present worth upon basis of 4 per cent. com 
pounded semi-annually, which was alleged to be the amount customarily 
paid upon money invested with the minimum of risk. Under state de- 
cisions, interest is not compounded unless agreed to by the parties. 
“Present worth” of a sum of money payable in the future without in- 
terest is such sum as being put at interest at the legal rate will amount 
to the sum named at the end of the giver period. 

{[Ed. Note——For other detinitions of “Present Worth,” see Words 
and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 237.) 
Appeal from the District Court of the United States for the Southern 
Division of the Northern District of California; Adolphus F. St. Sure, Judge. 
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Action by Lelia Leota Geher, a minor, by her guardian ad litem, Lelia Leota 
Geher, against the .Etna Life Insurance Company. From a judgment for plain- 
tiff, defendant appeals. 

Modified in part, affirmed in part, and remanded, with directions. 

Redman, Alexander & Bacon, of a Francisco, Cal., for appellant. 

Charles A. Wetmore, Jr., and H. H. Linney, both of San Francisco, Cal., tor 
appellee 

Before Wilbur and Sawtelle, Circuit Judges, and Neterer, District Judge. 

NETERER, District ] udge. 

[1] This appeal is prosecuted from a judgment in favor of the beneficiary 
of three life insurance policies, with double indemnity provisions in the event of 
the death of the insurcd before the end of the endowment term. The case was 
tried to the court, a jury having been expressly waived. The issuance of thé 
policies by the appellant company and delivery to its agents is admitted. It is 
also admitted that the policies were delivered by the agent to the beneficiary. 
The agent claims, however, that delivery was for inspection only, the premiums 
to be paid before the policies became effective. The beneficiary claims they were 
delivercd without restri¢tion. There is dispute between the agent and the 
beneficiary as to an understariding that the agent would make payment, he, the 
beneficiary claims, being indebted to the insured, and also over a claimed state- 
ment by the agent that he forwarded his check to the company in payment of 
the premiums. There is evidence in the record that both parties testified in sup- 
port of their cententions. The trial court heard the evidence, observed the 
parties and manner of testifying, and found the policies to be effective. Upon 
the record we are bound by the findings of the trial! court on the questions of 
fact. No special findings were made, nor were any requested. 

Aside from the findings of the trial court upon the admitted facts as to de- 
livery, section 1626 of the Civil Code of California provides: “A contract in 
writing takes effect upon its delivery to the party in whose favor it is made, or 
to his agent.” 

The Supreme Court of California, in Harrigan v. Home Life Ins. Co., 128 
Cal. 531, 546, 58 P. 180, 182, 61 P. 99, said: “Our statute makes the rule of delivery 
as to written instruments the same as in 1egard to grants. (Section 1627, Civ. 
Code.)’ 

And in Hotaling vy. Hotaling, 193 Cal. 368, 381, 224 P. 455, 460, 56 A. L. R. 734: 
“They invoke the rule that a grant cannot be held in escrow by the grantee, and 
that there can be no such thing as a delivery of a grant to the grantee con- 
ditionally ” 

In Berliner v. Travelers’ Ins. Co., 121 Cal. 451, 454, 53 P. 922, 923, it was 
stated that: “* * * Possession of the policy by the insured or bv the beneficiary 
is prima facie evidence of its delivery as such valid and subsisting contract.” 

In Farnum y. Phoenix Insurance Co., 83 Cal. 246, 252, 23 P. 869, 871, 17 Am. 
St. Rep. 233, it was said: “It seems to be settled by a controlling preponderance 
of authority that an express provision in a policy of insurance that the company 
shall not be liable on the policy until the premium be actually paid, is waived 
by the unconditional delivery of the policy to the assured as a completed and 
executed contract, under an express or implied agreement that a credit be given 
for the premium; and that in such case the company is liable for a loss which mav 
occur during the period of the credit. * * * “The fact that the insurer delivered 
to the insured the written contract as the consummated agreement betweer 
them, and did not then exact present payment of the premium, as a necessarv 
precedent to delivery. was too plainly in contradition with the condition for 
prepayment for it to be supposed that it was meant by the insurer, or suppose: 
by either partv, that it was intended to make that condition a potent part of 
the contract. * * *’” 

In Jurgens v. New York Life Ins. Co., 114 Cal. 161, 166, 45 P. 1054, 1056, 46 
P. 386: “This question is also covered by the case of Griffith v. New York Life 
Ins. Co. [101 Cal. 627. 36 P. 113, 40 Am..St. Rep. 96], supra. It was there held 
that an express provision in the policy that the —- shall not be liable until 
the premium is paid is waived by the unconditional delivery of the policy.” 

[2, 3] The laws of the state of oe entered into and became a part 
of the contract of insurance. Walker v. Whitehead, 16 Wall. (83 U. S) 314, 21 
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L. Ed. 357. Restrictions and limitations contained in the policy must be de- 
termined by the laws of the state of the situs of the contract. Whitfield v. 
fEtna Life Ins. Co. 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895; Small v. West- 
chester Fire Ins. Co. (C. C.) 51 F. 789. “The laws of the several States * * * 
shall be regarded as rules of decision in trials at common law, in the courts of 
the United States, in cases where they apply.” 28 USCA § 725. 
Jackson (D. C.) 26 F.(2d) 373. 

The policies are what are termed “educational endowment policies,’ and by 
their terms the appellant agreed to pay $1,000 on each policy at the end of 
seventeen, eighteen, and nineteen years, respectively, from the date thereof. 
Appellant contends that the court may not rewrite the contracts for the parties; 
that they had a right to make their own contracts; that under the contracts 
nothing has matured (citing Tatum v. Ackerman, 148 Cal. 357, 83 P. 151, 3 L. R. 
A. (N. S.) 908, 113 Am. St. Rep. 276, 7 Ann. Cas. 541; Landis v. Morrissey, 69 
Cal. 83, 10 P. 258: Hulen vy. Stuart, 191 Cal. 562, 217 P. 750); and that, being for 
payment of money, they will uot support an action until due and payable ac- 
cording to the terms (citing, New York Life Ins. Co. yv. English, 96 Tex. 268, 
72 S. W. 58). 

[4] It was stipulated at the trial that proof of death was offered under each 
of the policies and that the appellant refused to furnish forms on which to make 
proof of death, claiming that the policies were not legally executed nor in force 
or effect at the time of the death of the insured. The present action, while pre- 
dicated upon the policies, is an action for damages for breach of contract, the 
appellant having refused to recognize the policies as a valid legal and binding obliga- 
tion. The appellee had a right to treat the renunciation as a breach, and her remedy 
was to sue for the present worth of the policies. 

In 6 Cal. Jur. 458, it is said: ‘Where one party to an executory contract refuses 

to treat it as subsisting and binding upon him, or by his conduct shows that he 
has renounced it and no longer considers himself bound, there is, in legal effect, 
a prevention of performance by the other party. In such a case it can make no 
difference whether the contract has been partially performed or the time for per- 
formance has not yet arrived: nor is it important whether the renunciation be by 
declaration of the party that he will be no longer bound, or by conduct which 
clearly evinces that that determination had heen reached and is being acted upon. 
* * * The real operation of a declaration of intention not to be bound appears to 
be to give the promisee the right of electing either to treat the declaration as brutum 
fulmen and, holding fast to the contract, to wait till the time for performance has 
arrived, or to act upon the declaration, and treat it as a final assertion by the 
promisor that he is no longer bound by the contract, and a wrongful renunciation 
of the contractual relation into which he has entered If he elects to pursue the 
latter course, it becomes a breach of contract, excusing performance on his part 
and giving him an immediate right to recover upon it as such.” 
And in Roehm y. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953 (syllabus), it 
is said: “That rule is that after the renunciation of a continuing agreement by one 
party, the other party is at liberty to consider himself absolved from anv future 
performance of it, retaining his right to sue for any damages he has suffered from 
the breach of it; but that an option should be allowed to the injured party, cither 
to sue immediately, or to wait till the time when the act was to be done, still hold 
ing it as prospectively binding for the exercise of this option.’ 


See Travis v. 


The contention that the action was premature has no basis in fact. The record 
discloses that proofs were made and tendered, but that the appellant refused to 
furnish forms upon which to make proof of death, claiming that the policies were 
not legally executed and were not in force or effect at the time of the death of the 
insured. Under these circumstances, there was nothing more appellee could do. 
The denial of lability on the part of the appellant was clear, definite, and final. 
There was no objection to the form or substance of the proof. Being denied a 
claimed right by appellant's renunciation of, and denial of liability under, the 
policies, and its refusal to accept proof os death and register the claims as just and 
payable according to the terms of the policies, appellee was not required to await 
the end of the tontine period, when testimony would likely be unavailable to sus- 
tain her claim 


[5] The other and last contention 1s 


that there is no basis of fact in the record, 
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upon which the present worth of the policies was computed. This was made an 
issue of fact by the complaint, which alleged “that four per centum per annum, 
compounded semiannually, is the amount of interest which is customarily paid at 
the present time in the state of Califormia upon money invested with the minimum 
of risk.” This was demed by the answer, but no proof was offered. It was error 
for the court to compute the present worth of the policies on the basis of 4 per 
cent. compounded semiannually. The legal rate of interest in California, the situs 
of the contracts in issue, is “seven dollars upon the one hundred dollars for one 


year.” General Laws of California 1923, Act 3757, § 1. The Supreme Court of 
California holds that interest shall not be compounded unless agreed to by the 
parties. Matter of the Estate of Den, 35 Cal. 692; Yndart vy. Den, 116 Cal. 533, 48 
P. 618, 58 Am. St. Rep. 200. The present worth of a sum of money payable in 
the future without interest is such a sum as being put at interest at the legal rate 
will amount to’ the sum named in the respective policies at the end of sevenieen 


eighteen, and nineteen years, respectively, from the date of issue, based on the 
double liability provision. See Sanford’s Higher Analvtical Arithmetic, 226. The 





rule there given is to “divide the given sum or debt by the amount of 1 for the 
given time at the given rate; the quotient will be the present worth.” See, also, 
Williams v. McCranie, 27 Ga. App. 693, 109 S. EF. 699; Seabury v. Detroit Un ted 


Ry., 194 Mich. 423, 160 N. W. 570. For example 


$2,000 = (17 & 7% +1) $913.24, present worth 

S? OOO (18 7° ) XR4 906 pl nt worth 

$2,009 (19 7% +1) =$858.37, present worth 
\t the date of issuance, the present worth of these pelicies was $2656 57 \i 

the time of death, 34 days later, the present worth had reased by $17.55. TI 

application of this rule will reduce the amount cf the judgment, and to that 
extent the judgment will be modified: in all other matters the judgment is atlirmed. 
The case will be remanded to the district Court, with directions to enter judgment 
favor of the appellee for the sum of $2,674.12, the present worth of the policies 


DIAMOND et al. v. NEW YORK LIFE INS. CO. No. 4456 
Circuit Court of Appeals, Seventh Circuit. June 19, 1931. 
50 Federal Reporter (2d) 884. 
2. INSURANCE. 

Law providing no conviction shall work corruption of blood or forfeiture of 
estate was inapplicable to exception of double indemnity clause respecting death 
resulting from violation of law (Const. Ind. art. 1, § 30). 

Obviously a successful defense to an alleged cause of action for 
double indemnity would not work a forfeiture of estate, in addition to 
which there was no cause of action to be forfeited, for parties agreed 
by their contract of insurance that there should be no double liability, 
if death of insured occurred as a result of a violation of law. , 
(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from the District Court of the United States for the Eastern Division 
of the Northern District of Illinois; Charles E. Woodward, Judge. 

Action by Joseph A. Diamond and another against the New York Life In- 
surance Company. Judgment for defendant [42 F. (2d) 910], and_ plaintiffs 
appeal. 

\ffirmed. 

Walter Bachrach, Benjamin C. Bachrach, and Arthur Magid, all of Chicago, 
Ill., for appellants. 

Homer H. Cooper, Frank H. Scott, and Wendell J. Brown, all of Chicago, 
Ill.. and Louis H. Cooke, of New York City, for appellee. 

Before Alschuler, Evans, and Sparks, Circuit Judges. 

Evans, Circuit Judge. 

Appellee issued two $5,000 insurance policies on the life of one Harry H. 
Diamond. Each policy provided that “double the face of this policy” should be 
paid if the insured’s death “resulted directly and independently of all other 
causes irom bodily injury effected solely through external, violent and accidental 
cause.” A provision also appeared in each policy to the effect that “this double 
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indemnity beneiit will not apply if the insured’s death resulted * * * from any 
violation of law by the insured.” While the policies were in force, the insured, 
upon being convicted of having murdered his wife, was electrocuted pursuant 
to the judgment of an Indiana state court. 

This action was brought to enforce the double indemnity provision in each 
policy. Defendant did not dispute its liability for the face of the policy, but 
challenged a liability for double indemnity. 

The case was tried by the court without a jury, and resulted in findings and 
a judgment for appellee. Disposition of the appeal turns upon two controverted 
issues: (a) Did the insured’s death result from “any violation of law by the 
insured”? (b) Did the insured meet his death from “bodily injury effected 
solely through extenal, violent and accidental cause”? 

Most of the facts were agreed upon. Therefore, only two questions of law 
are raised. 

In fact, in view of our conclusion respecting query (b), hereinafter discussed, 
there is only one question of law which we need consider, viz., the admissibility ot 
the evidence offered by appellee to show that Diamond's death resulted from a vio- 
lation of law by Diamond. In the stipulation of facts, the parties reserved the 
right to object to the competency or relevancy of any fact set forth in the stipula- 
tion. Pursuant thereto, appellants objected to the proffered proof that the insured 
was indicted in the criminal court of Lake county, state ef Indiana, upon the 
charge of murder in the first degree, and entered a plea of not guilty to said 
indictment: that trial was had in a court of competent jurisdiction in Indiana: 
that the jury rendered its verdict finding said insured guilty of murder in the first 
degree, as charged in the indictment, and fixed his punishment at death ; that there- 
after judgment on the verdict was rendered, which judgment directed the warden 
of the Indiana State Prison to pass through the body of said insured a current 
of electricity of sufficient intensity to cause death; that, pursuant to such judgment, 
the warden of the Indiana State Priscn did cause the insured to suffer death by 
passing through his body a current of electricity. 

[1] Appellants’ position is that such ey idence, Vas not admissible as between 
appellants and apyellee to prove that the death of the insured resulted from any 
violation of law by him. 

For the purposes of this argument, and that we may narrow the issue to meet 
squarely the question presented by appellants, we have assumed that appellants’ 
proof made out a prima facie case of the accidental death of the insured. Like- 
wise we have accepted their contention that the burden was upon appellee to show 
that such death resulted from a violation of law by the insured. With these issues 
removed, only a question of law—the admissibility of certain evidence—is left for 
our determination 

\ppellants’ position, briefly stated, is that procf of conviction of murder in the 
first Cezree is not admissible in a civil action to establish the fact that the accused 
committed the murder for which he was convicted. In other words, appellants 
argue that the verdict in the criminal case, finding the insured guilty of murder, 
“© not competent proof in a civil action between different parties that the insured 
murdered his wife, or committed a violation of law, which resulted in his death. 

On the other side, it is argued that the general rule, to the effect that a verdict 
or judement in a criminal proceeding is not competent proof to establish a fact 
necessirily determined in a civil action, has certain exceptions, or rather is not 
applicable, where the judgment in the criminal action per se supplies an indis- 
pensable link in the material evidence showing either the cause of action or the 
basis of the defense. 

The general rule tor which appellants contend is to be found in many cases. 
State v. Slack, 200 Ind. 241, 162 N. E. 670, 163 N. E. 21; Montgomery v. Crum 
(Ind. App.) 150 N. E. 393; Id., 199 Ind. 660, 161 N. E. 251; Lillie v. Modern Wood- 
men of America, 89 Neb. 1, 130 N. W. 1004; Cammarano v. Gimino, 234 IIl. App. 
556; Chamberlain v. Pierson (C. C. A.) 87 F. 420; Interstate Dry Goods Stores v. 
Williamson, 91 W. Va. 156, 112 S. E. 301, 31 A. L. R. 258; Liverpool & London & 
Globe Ins. Co. v. Wright, 166 Ky. 159, 179 S. W. 49; Sklebar v. Downey, 220 Mo. 
App. 5, 285 S. W. 148; Marceau v. Travelers’ Ins. Co., 101 Cal. 338, 35 P. 856, 36 
P 813. Neither the rule nor the reasons back of it can be questioned. It ts 
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only in reference to 
ourselves. 

Jones’ Commentaries on Evidence (Ist Ed.) vol. 
and its exceptions in the following language: 

“Although, where the parties to the suit are not the same or in privity, the 
record of the former suit cannot be introduced to establish the facts on which 
it was rendered, yet there are, in addition to the exceptions referred to, certain 
incidental purposes for which such records may be introduced. 
be offered in evidence for two purposes: 


its exceptions, or to its nonapplicability, that we need concern 


3, par. 590, states the rule 


A judgment may 
1. To establish the mere fact of its own 
rendition and the legal consequences which result from that fact; 2. In addition 
to the first purpose, tor the further purpose of proving some other fact as found 
by that verdict or upon whose supposed existence the judgment is based.” 

Illustrations of the instances where judgments or convictions were received 
in evidence to establish an essential fact upon which the judgment was based are: 
Actions on contracts for rewards offered for evidence leading to the capture and 
conviction of offenders: York y. Forscht, 23 Pa. 391; Brown v. Bradlee, 156 
Mass. 28, 30 N. E. 85, 15 L. R. A. 509, 32 Am. St. Rep. 430; Arkansas Southwes- 
tern R, Co. y. Dickinson, 78 Ark. 483, 95 S. W. 802, 115 Am. St. Rep. 54. Actions 
in tort for malicious prosecution, where the acquittal of the plaintiff is essential: 
Western Union Tel. Co. v. Thomasson (C. C. A.) 251 F. 833; Wilson v. Vassar, 
214 Ala. 435, 108 So. 250. Actions to recover fines, where the foundation of the 
action is the existence of a conviction: Parish of Orleans v. Morgan (La.) 6 
Mart. (N. 8S.) 3. Actions of mandamus to compel issuance of a license to relator, 
where respondent justified on grounds the relator has been convicted of abusing 
such license: Cooke v. Loper, 151 Ala. 546, 44 So. 78. 

The essence of appellants’ case resided in the proof of accidental death. This 
proof was supplied when they showed that the insured was forcibly placed in a 
certain chair against his will, strapped there, and, against his protest, electrocuted 
by W. 

Such prooi, however, admitted of denial and also of explanation. Appellee’s 
explanation lay in the proof that the individual, W., who forcibly placed the insured 
in the chair, was the warden of the Indiana State Prison; that he acted pursuant to 
a judgment based upon a conviction of murder in the first degree. 
interentially established the defense upon which appellee relied. 

It was not only Diamond’s death, but his accidental death, which appellants 
were under the necessity of proving. Rebuttal or explanation of appellants’ prima 
facie case of accidental death brought out all the facts surrounding such death. 
In other words, appellants proved (a) Diamond’s death, and (b) cause of 
death due to external forces and by instrumentalities over which Diamond had 
no control. To meet this proof, appellee admitted death, but showed the circum- 
stances which produced it. Those circumstances, which were receivable on the 
issue of death, also established a fact which in turn established a defense upon 
which appellee relied. 

The decision in Burt v. Union Central Life Insurance Co., 187 U. S. 362, 23 
S. Ct. 139, 141, 47 L. Ed. 216, settles the question. While there is much in that 
opinion which deals with an issue not present in the instant case, the question of 
the admissibility of this judgment and the verdict upon which it was based was 
squarely presented and decided. 

The court there said: 


This conviction 


‘But the stress of the plaintiffs’ contention rests on the allegation that the 
insured was unjustly convicted and executed; that he did not in fact commit the 
crime of murder or participate therein, and that if he did it was while he was 
insane and not responsible for his actions. * * * It is said that the adjudicatior 
in the criminal case is not, as to these plaintiffs, conclusive of the insured’s guilt; 
that they may show in this independent action facts which would satisfy a jury 
that the outcome of those legal proceedings was unjust because the insured did 
not participate in the crime, or, if he did, that he was legally irresponsible therefor 
bv reason of insanity. It is not doubted that the criminal prosecution was an 
adjudication of the insured’s guilt, his sanity and legal responsibility for the 
crime, but the principal of res judicata is that a judgment is conclusive only as 
between the parties and their privies, and these plaintiffs says they were not parties 
to the criminal action and are not privies to either party thereto. 
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“If the case turned on the applicability of the principle of res judicata there 
would be little difficulty in reaching a conclusion. There is no identity of parties, 
nor are the two parties to this action privies to those in the criminal proceeding 
\ judgment in a criminal prosecution for assault and battery cannot be invoked 
as res judicata in a civil action by the party injured to recover damages. but 
there the two actions run along parallel lines, and the relief sought in each is 
the direct and natural result of the wrong complained of. Here the civil action 
is founded upon the result of the other—cannot be maintained but for the tact ot 
that result. Ii the insured had been acquitted, there would have no cause o 
action on the policy, while the fact that the defendant in the illustration given 
was acquitted of the criminal offense would not bar the civil action to recover 
damages.” 


Counsel for appellants have made vigorous attacks on this opinion in an effort 


to avoid its controlling effect upon the disposition of the case before us. The 
have led, not because i lack of industry, but because of inability to escape 
the similar fact situation 

It is true that the holding of the Burt Case is somewhat modified by the later 


holdings of the Supreme Court. Northwestern Mutual Life Insurance Co. vy. 
Johnson, 254 U. S. 96, 41 S. Ct. 47, 65 L. Ed. 155; Northwestern Mutual Life 
Insurance Co. v. McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. 
(N. 8.) 57. But its modification does not affect the force of the holding which 
admitted this evidenc« lhe later cases, above cited, hold that the federal courts 
will apply the rule of the proper state court respecting the forfeiture of a life 
insurance policy on the life of one who mects his death as a result of the inflic- 
tion of capital punishment for the commission of murder. That question is net 
involved in the instant case, because the policy expressly provides that the doubl 


indemnity provision would not apply in case the insured met his death as a result 





of his violation of the law. In the absence of such a provision, the federal court 
would apply the law of Indiana, where the insured resided and where the contract 
was executed. But, with the forfeiture provision inserted in the policy, there is 


no room for conflict of opinion between courts. The only question is one of 
proof. The Burt Case is therefore an authoritative and binding holding that the 
evidence objected to was competent and relevant 

a | 
except to say that we have considered the effect of article 1, § 30, of the Indiana 
Constitution (Burns’ Ann. St. 1926, § 82), which provides that “No cor 


{2| It is unnecessary to discuss the other questions presented by appellants 





ion shall work corruption of blood or forfeiture of estate.” and we are satis 
fied that it has no application to the facts of this case. Obviously a successful 
defense to an alleged cause of action for double indemnity does not work < 
forfeiture if estate Moreover, there was no cause of action to be forfeited, 
for the parties agreed hy their contract of insurance that there should he no double 
liability if the death of the insured occurred as a result of his violation of law 


The judgment is affirmed 
M URE v. NEW YORK LIFE INS. CO 
COMMERCIAL NA BANK OF SHREVEPORT v. PRUDENTIAL INS. CO 
McCLURE v. GUARDIAN LIFE INS. CO. OF AMERICA. 
Nos. 1954, 1955, 1958. 
District Court, W. D. Louisiana, Shreveport Division. Feb. 9, 1931 
1) Federal Reporter (2d) 972. 


Cl 
re 
i 


1. INSURANCE 

Plaintiff, suing upon double indemnity provision of life policy, held-not re- 
quired to allege exact manner of insured’s death and circumstances surrounding 
discharge of shot-gun 

(For other cases, see Insurance, Dec. Dic. § 635.) 
2. INSURANCE 

If it is unknown whether gun was discharged by some one else or in hands 
of insured, whether death was accidental, within double indemnity provision, is 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
4. INSURANCE. 


Plaintiff, suing on double indemnity provision of life policy, held required 
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to allege place where insured was killed and whether, if she knew, by some one 
else, and, if not, circumstances surounding finding of body. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

At Law. Suits by Mrs. Hazel Smith McClure against the New York Life 
Insurance Company and against The Guardian Life Insurance Company of 
America, and by the Commercial National Bank of Shreveport, tutor for James 
B. McClure and others, against The Prudential Insurance Company. On motions 
to dismiss, asking that plaintiffs be required to furnish certain particulars. 

Plaintiffs required to amend petitions. 

Pugh, Grimmet & Boatner and F. Simon, all of Shreveport, La., for plaintiffs 

Thatcher, Browne, Porteous & Myers, of Shreveport, La., for defendant 
New York Life Ins. Co. 

Melvin F. Johnson, of Shreveport, La., for defendant Prudential Ins. Co. 

Hardy & Hardy, of Shreveport, La., for defendant Guardian Life Ins. Co. 

DAWKINS, District Judge 

[1-4] The above suits were brought by the widow of J. D. McClure, de- 
ceased, and the tutor of his minor children, the Commercial National Bank of 
Shreveport, upon the double indemnity provisions of life insurance policies, pro- 
viding that, in event of his death resulting directly and independently of all 
other causes, from bodily injury, effected solely through external, violent, and 
accidental causes, the insurer should pay twice the face of the policies. 

The defendants have filed in each case similar motions to dismiss, asking 
that the plaintiff be required to furnish further particulars as to the manner of 
the death of McClure, as follows: 

“(a) The place and time. 

“(b) What were the circumstances under which the deceased lost his life. 

“(c) The exact manner of his death or of finding the body. 

“(d) The manner of and circumstances surrounding the alleged accidental 
discharge of the shot-gun. 

“(e) The agency by which the discharge was fired.” 

The allegation as to death in each petition is as follows: “That on the 24th 
day of October, 1929, petitioner’s husband, the said John Dale McClure, died, his 
death resulting from bodily injury effected directly, and independently of all 
other causes, through the accidental discharge of a shot-gun, causing immediate 
death, and that due proof of such injury and death has been furnished to said 
- - Insurance Company.” 

It will be noted that the plaintiff does not allege that the gun by which 
McClure was killed was discharged in the hands of some one else, or by some 
accidental manner, in the hands of the deceased. If the former were true, there 
might arise, as a matter of defense, the question of whether McClure was the 
aggressor in a personal difficulty with some other person, whereas, in the latter 
event, it might plead suicide. Then, too, I think the defendants are entitled to 
know the place where the alleged accident occurred; otherwise the information 
demanded seems to me to involve mere details of evidence which the plaintiff 
does not have to allege. Of course, if the plaintiff does not know whether the 
gun was discharged by some one else or in the hands of the dece ased, she could 
simply allege the circumstances of the finding of the body, weapon, etc. In that 
event, it would be a question of fact for the jury to decide whether the death 
was accidental within the meaning of the policy, as neither suicide nor murder 
will be presumed from the bare fact of the killing of an individual by a gunshot 
wound. Missouri State Life Insurance Co. v. Roper (C. C. A.) 44 F.(2d) 897. 

The plaintiff will therefore be required to amend, by naming the place, that 
is, on what part of the premises McClure was killed, and whether, if she knows, 


by some one else, and, if not, the circumstances surrounding the finding of the 
body 


LOUISIANA STATE LIFE INS. CO v. PHILLIPS. 6 Div. 792. 
Supreme Court of Alabama. Jan. 15, 1931. 
Rehearing Denied March 19, 1931. 
135 Southern Reporter 841. 
1. INSURANCE. 
I 


nsurer could not have policy canceled because of misstatements as to matter 
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in certificate, which was part of application to be filled out by examining physician 
not incorporated in policy contract (Code 1923, §§ 8364, 8371). 

(For other cases, see Insurance, Dec. Dig. § 247.) 
4. INSURANCE. 

Evidence failed to show that fact that insured had had syphilis, cured betcrs 
issuance of life policy, increased insurer’s risk, so as to enable insurer to procure 
cancellation of policy for misstatements (Code 1923, § 8364). 

The evidence showed that insured had syphilis a few months after the 
policy was issued, but failed to show that it was an outcrop of the previous 
attack rather than a new case. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

On Rehearing 
6. INSURANCE. 

Acceptance and retention of policy did not charge insured with warranting 
statement therein which depended for its meaning upon reference to item wun- 
attached to policy (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

8. INSURANCE. 

Where incorrect answers to questions in application for insurance were made 
from physician’s own information and not read to insured, insured was liabie as 
for a warranty only as to those answers which were contained in policy which in- 
sured accepted. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

9. INSURANCE. 

For insured to be chargeable with representations, in application attached to 
policy as with actual intent to deceive, he must have actual knowledge of the re- 
presentations. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

Appeal from Circuit Court, Walker County; Ernest Lacy, Judge. 

Bill in equity by the Louisiana State Life Insurance Company against Alfred 
B. Phillips, Jr. From a decree dismissing the bill, complainant appeals. 

Affirmed. 

_The bill alleges that on March 5, 1928, complainant issued to respondent a 
policy insuring his life; that in the application for said policy respondent was 
asked the following question: “20. Have you ever had any of the diseases men- 
tioned in Item 4 of Part III?” That the answer to said question was, “None.” 
That item 4+ of Part III, mentioned in said question, was as follows: “Has ap- 
plicant ever had syphilis, stricture or any venereal disease?” It is further alleged 
that the application for said policy consisted of parts I, II, and III, parts I and 11 
being signed by respondent and part III being signed by the medical examiner; 
that part II contained these questions: 

“IZ, Have you ever been under observation, care or treatment in any hospital, 
sanitorium, asylum, or other similar institution?” 

“21. Have you now, or have you ever had any other disease or any injury?” 

And that the respondent’s answer to each of said questions was, “No.” 

It is further alleged that the statement that respondent had never had syphilis 
was false; that it was made with actual intent to deceive; that complamant in 
issuing the policy relied upon said statement; that at the time of making said 
application respondent had had syphilis, which fact increased the risk of complain- 
ant in issuing the policy; that respondent was, in October, 1928, adjudged insane, is 
now contined in the insane hospital, and when admitted to said insane hospital the 
diagnosis showed he then had syphilis with a history of two years duration. 

It is averred that the answer to question 17 was untrue, the fact being that 
respondent had Teen under observation, care, or treatment in a hospital in Bir- 
mingham in 1926, for syphilis, stricture, or other venereal disease; that said 
answer was material, was made with intent to deceive, and did deceive complainant. 

It is averred that the answer to question 21 was false and made with intent to 
deceive complainant, the fact being that respondent had had syphilis in May, 1920. 
The prayer is that the policy issued to respondent by complainant be canceled, 


& 
; 
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that respondent le required to surrender said policy, and that complainant be re- 
Leved of all liability thereunder. 

After hearing on pleading and proof, the chancellor entered a decree aenying 
the relief sought and dismissing the bill. 

Arthur F. Fte, of Jasper, for appellant. 

Bankhead & Bankhead, of Jasper, for appellee. 

ANDERSON, C. J. 

[1] ‘the bill as amended seeks in the alternative to meet section 8364 of the 
Code of 1923 by charging that the false misrepresentations were made with the act- 
ual intent to deceive or that the matter misrepresented increased the risk of loss. 
It is not questioned that the policy contains a provision of invalidity in case of 
said misrepresentations, and the appellant contends that the misrepresentations ap- 
pear in the application and which was attached to or made a part of the policy con- 
tract as required by section 8371 of the Code of 1923. It appears that the applica- 
tion was in three parts, the first two parts being interrogatories to the applicant to 
be answered and signed by him, while the third part was a mere certificate to be 
filled out and signed by the examining physician and with which the applicant had 
nothing to do and wih wh'ch he was not concerned, and which said third part could 
not form the basis of invalidity as it was not made a part of the policy contract as 
were parts one and two which were made so by photographic copies. 

It seems that the complainant relies upon a misrepresentation in answering 
questicns 17, 20, and 21 to part second of the application. It is sufficient to say that 
question 20 relates to matter contained in part 3 which has not been set out and 
made a part of the policy contract as required by section 8371 of the Code. There- 
fore the complainant must rest its right to relief upon false answers as to questions 
17 and 21 and which are conceded to be inaccurate. 

We think the evidence relieves the respondent of having made the misrepre- 
sentations with the actual intent to deceive as the uncontradicted testimony of Dr. 
Terry, the examining physic an, shows that he himself filled out the answers with- 
out asking respondent the questions and that, while respondent signed the applica 
tion, he did not read the same or have it read. Indeed, counsel for appellant does 
not seriously rely upon this theory of the case. It would seem, however, that not- 
withstanding this, he signed the application and received and kept the policy con- 
taining these questions and answers and that would amount to a warranty on his 
part of the truth of same. 

It has been held by this court that every false warranty will not vitiate a pol- 
icy contract; it must be as to some fact that would materially increase the risk 
Mutual L:fe Ins. Co. v. Allen, 174 Ala. 511, 56 So. 568; Metropolitan Life Ins. Co. 
v. Goodman, 196 Ala. 306, 71 So. 409; Mutual Life Ins. Co. v. Mandelbaum, 207 Ala. 
234, 92 So. 449, 29 A. L. R. 649; Empire Life Ins. Co. v. Gee, 171 Ala. 441, 55 So. 
166; Accident Insurance Department, etc., v. Brooks, 216 Ala. 607, 114 So. 6; Na- 
tional Life & Accident Ins. Co. v. Albert, 219 Ala. 190, 121 So. 708. 

{2} The complainant contends that the answers to questions 17 and 21 were 
false and that a true answer would have disclosed facts or matter that would have 
materially increased the risk; that, as a matter of fact, he had within two years 
previous been in a hospital and was suffering from and treated for syphil‘s, a dis- 
case that materially increased the risk. It may be conceded that he had syphilis 
when he went to the Birmingham General Hospital in 1926, though Dr. Payne sai‘! 
he wos trea ed for chancro‘d, a different disease from syphilis, and which was local 
and not at all dangerous. The witness, however, would not swear that he did not 
have ard was not treated by Dr. Gewin for syphilis. There is also much evidence. 
cheveh hearsay and secondary in character, which strongly indicates that he had 
eyphilis at that time, notwithstanding Dr. Payne may have thought he had a chan- 
croid and treated him for that trouble. While this evidence was not primary or the 
best, it was let in without obiection and, being competent, must be considered by 
this court and does not fall within the rule of exclusion by sect*on 6565, new to the 
Ccde cf 1923. Hill v. Hill, 216 Ala. 425, 113 So. 306. 

13, +] Conced’ng that the 1espondent had syphilis when treated at the hospital 
in 1926, has the complainant shown that it was a disease of such character and had 
so far pregressed as to materially increase the risk? This court does not judicially 
know that syph lis increases the risk of loss. Metropolitan Life Ins. Co. v. Good- 
man, 10 Ala. App. 461, 65 So. 449. We must therefore abide by the views and testi- 
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mony of the medical men, and it seems, from the weight of the evidence, that 
syphilis 1s not an incurable disease and does not necessarily shorten life if taken in 
hand in time. True, Dr. Ward stated on direct examination that syphilis would in- 
crease the hazard of death or physical infirmity, but, upon cross-examination, ad 
mitted that it was a curable disease and that a large percentage were cured. He 
also stated that while some of the medical authorities held to the view that the dis- 
ease could not be eradicated from the system, they were very far in the minority. 
Now there is no question that this young man had syphilis a few months after the 
policy was issued and when taken to a hospital the second time and still had it when 
the evidence was given, and the complainant’s theory is that it was but an outcrop 
of the first attack and not a new case and, in fact, the disease was deep-seated and 
stubborn and had not been cured when the application for insurance was made. 
This theory may seem logical to the lay or legal mind, but we must be guided by 
the evidence in the case and which tends to show that the first attack was cured and 
that the second was a new one and contracted after the issuance of the policy. He 
was pronounced cured and sound when discharged from the hospital in 1926 and 
had every appearance of excellent health until a few months after the issuance of 
the policy, was examined by Dr. Terry when the insurance was taken out, and was 
found physically sound. Dr. Terry also testified that when he examined the res- 
pondent a few months after the issuance of the policy he found he had syphilis, but 
which indicated a fresh or new case of recent contraction. Dr. Terry was not only 
not contradicted, but it, in a sense, sustained by Dr. Ward who stated that one of 
the reasons for not puncturing the spine, when the young man was brought to the 
hospital in 1928, was that it was “too recent.” : 

The decree of the circuit court is affirmed. 

\thrmed 

Sayre, Thomas, and Brown, JJ., concur. 


On Rehearing. 

Anderson, C. J. 

[5] The opinion is attacked because of the statement that Dr. Terry's testimony 
Was uncontradicted as to his not asking the insured the questions 17, 20, and 21, and 
it is asserted in brief, “Dr. Terry was contradicted by himself in the evidence he 
gave in this case.” True, Dr. Terry testified twice, first as the appellant’s witness 
and later as a witness for the appellee, and we find no conflict as to this question. 
He testified positively on second examination that these questions were not read 
over to the insured and were answered by him from his own information. On the 
first examination he stated that he filled out some of the blanks on information ob- 
tained by a physical examination; that is, his answer to this question was: “Yes, 
sir; now part 2 of my physical examination.” He was asked later on: “And part 2 
is what you filled out on information furnished by him? The page that’s marked 
part 1 is not in your handwriting?” “No, sir, that’s the agent’s.” We find nowhere 
a statement or adimission in the testimony of this witness that he asked the insured 
the questions involved, but find an express denial that he did. True, the witness 
signed the certificate to the examination which states, “that the statement of the ap 
plicant on the other side of this sheet is in my handwriting, and is exactly as made 
by the applicant to me.” This would seem inconsistent and afford a contradictory 
inference and the statement in the foregoing opinion that the testimony of Dr. Ter- 
ry on this point was uncontradicted was inaccurate. Yet we do not feel justified in 
holding that this contrary inference should overcome or destroy the positive testi- 
mony of this witness as to just what did occur upon the examination of the insured. 


[6] We are still of the opinion that question 20 cannot be considered in pass 
ing on the validity of the policy as a warranty. It refers to the diseases set out in 
item 4 of part 3 of the application and examination, and said part 3 was not at- 
tached to or made a part ot the policy as required by section 8371 of the Code. Nor 
can the insured be charged therewith by .the acceptance and retention of the policy, 
which had question 20 attached, for the reason that the question does not indicate 
what disease is referred to without reference to item 4 of part 3 and which was 
not attached or made a part of the policy. Moreover, the defendant got the benefit 
of this in the other two questions discussed that he had syphilis, and it would de- 
feat the policy if it materially increased the risk, but the weight of the evidence 
showed that he had been cured when the application was made. 

{7] We are taken to task for holding that the evidence showed that the in 
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sured was cured and are criticized for referring to the statement of Dr. Ward. As 
to its beng regarded by Dr. Ward as a recent case, this statement was direct and 
has no element of hearsay. True, the statement to the father that he was cured or 
fit to go home was hearsay, but was not objected to and was relevant, though not 
the best evidence, and should not be excluded by this court under section 6565 of the 
Code of 1923. Hill v. Hill, 216 Ala. 435, 113 So. 306; Cotton vy. Cotton, 213 Ala. 
336, 104 So. 650. Indeed, if this section was applicable to hearsay or secondary evi- 
dence to relevant and material evidence, it would have to be applied to the register 
if the blood test showing that the insured had syphilis when he went to the hospital 
the first time, and with this evidence excluded the testimony of Dr. Payne that his 
disease was chancroid and not syphilis would be conclusive. Moreover, the stat 

ment by Dr. Ward was by no means the only evidence that the insured had been 
cured as Dr. Terry found him sound when he subsequently examined him, and then 
afterwards discovered that the second case was new or fresh. 

It may be that we did not consider the contention of counsel as to the fraudu- 
lent feature of the case as serious as counsel intended it to be, as we felt that the 
warranty feature was the more serious and meritorious; but we did consider and 
discuss the case from both angles, and we beg counsel's pardon for the expression 
that this point was not seriously insisted upon. 

[8] It is urged that we have ignored the case of Mutual Life Ins. Co. v. Allen, 
106 Ala. 159, 51 So. 877, which construed section 8371 of the present Code section 
$579 of the Code of 1907, as not requiring false representations as. distinguished 
from warranties to be attached to or made a part of the policy. We did not intend 
to hold to the contrary for the reason that the insured did not answer the questions 
17, 20, and 21 and was not therefore guilty of a false representation, and this being 
the case, he was only lable as for a warranty as for an acceptance of the policy 
ich contained and presented questions 17 and 21 and the answers thereto, but 
vas not bound by question 20 as a warranty for the reason that the same related to 
matter not contained in or presented by the policy. We did not hold or intend to 
hold that if it appeared that the insured falsely and fraudulently answered said 
questions he would not be bound thereby as for a false representation unless the 
nade a part of the policy. We simply hold that he was not guilty of 
false representations in this respect because he did not make the answers thereto, 
hut he was bound by 17 and 21 as warranties because they had been made a part of 
the policy and he accepted and retained the same f 

19} Counsel for the appellant also insists that the insured accepted and retained 
the policy and, as questions 17 and 21 and the answers thereto were a part thereof, 
that he not only became bound thereby as warranties as held by the court, but as 
false statements, and that the policy was vitiated whether the said false statements 
did or did not increase the risk of loss, and our attention is called to certain cases 
on. the subject, especially the case New York Life Ins. Co. v. Fletcher, 117 us 
519.6 S. Ct. 837, 29 1. Ed. 934. We have no war to make on this case and would 
hold just as that court did, that the policy was forfeited as for a breach of war- 
ranty, but for our statute which requires that the risk of loss must have thereby 
been increased, but we cannot agree that the mere acceptance and retention of the 
policy, in the absence of some proof that he read the same, or was aware of th 
false statements made by the examining physicians, would render him guilty of hav- 
ing made misrepresentations with the actual intent to deceive. A presumption may 
he indulged that he read the policy to the extent of binding him thereby as for ‘a 
warranty of the statements in the application thereto attached, but a mere pre- 
sumption that he did read it should not suthce to convict him of making misrepre- 
sentations with the actual intent to deceive. In order for him to be chargeable with 
representations as with the “actual intent to deceive,” he must have had actual as 
distinguished from constructive notice. 

The application for rehearing is overruled. 


Same Was 








Sayre, Thomas, and Brown, JJ., concur. 
PHILLIPS v. NEW YORK LIFE INS. CO. No. 8223. 
Supreme Court of Georgia. July 20, 1931. 
159 Southeastern Reporter 696. 
1. INSURANCE. 


Life policy held to have lapsed for non-payment of premium, where insurer 
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retused requested extension of premium noie and insured failed to accept counter 
proposition for settlement of note. 
Syllabus by the Court. 

Under the facts alleged in the petition and as shown by uncontroverted 
evidence, the policy of life insurance, for cancellation of which this 
equitable proceeding was instituted, had lapsed when the application for 
reinstatement was made. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 
2. INSURANCE. 
Willful misrepresentation of material facts, made to induce insurer to rein- 
state lapsed policy, will void policy (Civ. Code 1910, § 2481). 
Syllabus by the Court. 

\ willful misrepresentation of material facts, made by the assured in 
the application for reinstatement to induce the reinstatement of a policy of 
life insurance which has lapsed, will void the policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
3. VERDICT PROPERLY DIRECTED. 
Syliabus by the Court. 

Under the facts in the record and the rulings made above, the court 
did not err in directing the verdict for the petitioner. 

Krror from Superior Court, Treutlen County; Eschol Graham, Judge. 

— Suit by the New York Life Insurance Company against C. P. Phillips, ad- 
munistrator, in which defendant filed a cross-petition. Judgment for plaintiff, and 
defendant brings error. 

\firmed. 

B. P. Jackson, of Vidalia, for plaintiff in error. 

\. S$. Bradley and A. S. Bradley, Jr., both of Swainsboro, for defendant in 
error. 


Breck, P. J. 


New York Life Insurance Company brought its petition against C. P. Phillips, 
administrator of the estate of Ethon L. Williamson, for cancellation of a policy 
of insurance upon the life of the intestate. The defendant filed an answer and 
cross-petition, wherein he prayed for a judgment against the plaintiff for the 
amount of insurance provided in the policy in question. At the conclusion of the 
hearing upon the pleadings and evidence submitted, the court directed a verdict 
for the insurance company, and the defendant excepted. 

It appears from the allegations in the petition that on September 23, 1926, 
the company issued to the defendant’s intestate a policy of insurance on the life 
of the latter in the sum of $2,500. The policy remained in force for one year, 
when the assured, being unable to pay the premium, signed a premium note and 
paid to the insurance company a certain amount cf cash as consideration of the 
acceptance of the premium note. The note contained the provision that it was 
not enforceable as against the assured and was uncollectible after maturity, and 
could not become a charge against him. Upon maturity of such premium note, 
on April 23, 1928, the same was not paid, but the insurance company received 
a letter from the assured requesting that the payment of the premium note be 
postponed until October, 1928. This request was not granted, but on the same day 
the company forwarded to the assured a counter proposition, in which it was 
suggested that the assured execute another premium note due July 23, 1928, and 
also pay a small stipulated sum to the company along with the delivery of such 
note. The assured was also notified that April 23, 1928, was the last day of grace 
allowed under the policy. This offer of the company was not accepted by the 
assured, but he made application for reinstatement of his policy, and this applica- 
tion was submitted on May 7, 1928. The application for reinstatement contained, 
among other things, the statement that the assured was not at that time affected 
by any disease and had not within two years previously thereto consulted or 
been treated by any physician for any disease of any kind. The application con- 
tained also a certificate that the answers to the questions propounded therein 
were true and correct and that the company might rely upon them. Upon this 
application the assured obtained a reinstatement of the policy. Twelve days later, 
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ihat is, on May 19, 1928, the assured died from an operation for. dilatation and 
cutting of an urethral stricture. 


[1] Under the facts of this case, the contention of the insurance company 
that the policy of insurance in question lapsed for nonpayment of the premium, 
according to the contract and the note for premium given, is sound. Recognizing 
that the premium would lapse upon the maturity of the premium note on April 
23, 1928, if the premium should not be paid on that date, taking into considera- 
tion the days of grace allowable under the contract, the assured wrote a letter 
to the insurance company requesting that the payment of the premium note be 
deferred until October, 1928. As stated above, this request was not granted by 
the company, but on the same day the company wrote to the assured a counter 
proposition of the settlement of the premium note. This counter proposition was 
not accepted by the assured. It was merely an offer, and it was not binding 
unless accepted according to the terms of the offer. The minds of the parties 
never met. They did not agree upon anything that would prevent the lapse of 
the policy. The assured himself must have recognized that the policy had lapsed, 
and it was for this reason that he made an application for its reinstatement. 
There was never any demand for payment of the premium note made after its 
maturity, nor was any effort made to enforce collection of it; and therefore the 
case does not fall within the princpile laid down in certain decisions referred 
to by the plaintiff in error, where it was held that the attempted collection of a 
premium note after the maker of the note had defaulted in payment should be 
deemed a waiver of the right of the forfeiture under the policy. The law does 
not favor forfeitures; and, in cases of ambiguity contained in policies of insur- 
ance, the ambiguous provisions are, as a rule, construed in favor of the assured. 
3ut here the contract of insurance is clear, and the case falls within the principle 
that, “where a provision in such a contract is clear and unambiguous, if it 1s 
within the law it will be enforced as it is written; but where it is capable of 
being construed in two ways, that interpretation which is most favorable to the 
insured will always be placed upon it.” State Mutual Life Ins. Co. v. Forrest, 
19 Ga. App. 296, 302, 91 S. E. 428, 430: Northwestern Mutual Life Ins. Co. v. 
Ross, 63 Ga. 199. 


Under what has been said, there is only one further question left to be de- 
cided in passing upon whether or not the court erred in directing a verdict for 
the plaintiff. The contract of insurance had lapsed and became void, as pointed 
out above. The reissuance or renewal of the policy upon the application for re- 
instatement was optional with the company. The application for reinstatement 
contained the following questions and answers: “l. Are you now, to the best 
of your knowledge and belief, in the same condition of health as you were when 
this policy was issued? (If not, give details.) Ans. Yes. 2. Within the past two 
vears have you had any illness, diseases, or bodily injuries, or have you consulted 
or been treated by any physician or physicians? (If so, give full details, includ- 
ing nature, date, and duration of each illness, disease, injury, the name of each 
physician, and the dates of and reasons for consultation or treatment.) Ans. No. 
3. Has any company or insurer, within the past 24 months, examined you either 
on, or in anticipation of, an application for life insurance, or for the reinstate- 
ment of life insurance, without issuing or reinstating such insurance? (If so, give 
name of each company or insurer.)” 


[2] Now the question is, Were the misrepresentations of assured willful, and 
were they so material as to work a forfeiture of the policy? That his answer 
to the second question was not true cannot be contested, under the evidence in 
this record. The testimony of several different physicians showed absolutely that 
the statement was not true, and proved beyond any question that the assured was 
afflicted with a disease of a serious character; that he must have known he was 
afflicted; that his answer to the question was untrue; and that he must have been 
aware of it. He was in such a dangerous condition that in a short time after 
making this application he had to be operated on to get relief; and he died. Cer- 
tain witnesses testified to his good character. to his healthy appearance, to his 
bodily activity. But such testimony is not in serious conflict with that of the 
physicians who examined him several times and who found him to be afflicted 
with a serious malady. The misrepresentations he made were as to material facts, 
and the very facts upon which the insurance company would have refused a re- 
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instatement of the policy were concealed. “A failure to state a material fact, if 
not done fraudulently, does not void; but the willful concealment of such a fact, 
which would enhance the risk, will void the policy.” Civ. Code, § 2481. “Where 
an applicant for life insurance willfully conceals from the insurer the fact of a 
previous illness, such concealment will avoid the policy, if the disease was of such 
a character as to enhance the risk.” Etna Life Insurance Co. v. Conway, 11 Ga. 
App. 557, 75 S. E. 915. “A ‘material representation’ in an application for life 
insurance is ‘one that would influence a prudent insurer in determining whether 
or not to accept the risk, or in fixing the amount of the premium in the event 
of such acceptance.” Lee v. Insurance Co., 158 Ga. 517, 123 S. E. 737. It was 
held in Mutual Life Insurance Co. v. Bolton, 22 Ga. App. 566, 96 S. E. 442: 
“Representations made in an application for insurance which is attached to and 
made a part of the policy are considered as covenanted to be true by the ap- 
plicant, and the policy will be voided by any variation which changes the nature, 
extent, or character of the risk. Any material representations of facts by the 
assured, to induce the acceptance of the risk, will void the policy if untrue: and, 
while failure to state a material fact will not void a policy unless such failure 
be fraudulent, the willful concealment of such a fact, which would enhance the 
risk, will void the policy. While the truth and materiality of representations are 
generally questions of fact, for determination by the jury, where all the testimony 
relating to a question of fact excludes every reasonable inference but one, the 
issue becomes one of law, for determination by the court.” 

[3] Under the facts of this case and the law applicable thereto, the court did 
not err in directing a verdict for the plaintiff. 

Judgment affirmed. 

\ll the Justices concur 


NATIONAL BEN. LIFE INS. CO. v. DECKSON. No. 20901. 
Court of Appeals of Georgia, Division No. 2. July 17, 1931 
159 Southwestern Reporter 740 
1. INSURANCE: 

Under insurance contract requiring payment of weekly premiums on or 
before every Monday, in advance, day of maturity of premium is Monday when 
due in advance, and premium not then paid is in arrears. 

Insurance contract provided that weekly premiums should be paid on 
or before every Monday, in advance, and failure to pay same for four 
consecutive Mondays, including day of maturity, would forfeit all claims, 
except as provided, and that, if insured died while premium was in ar- 
rears for period not exceeding four Mondays, company would pay 
amount of insurance, less amount of premium in arrears, but that, after 
expiration of such period of grace, company’s liability under policy should 


cease, except as provided. 


(For other cases, sce Insurance, Dec. Dig. § 349[2].) 
2. INSURANCE 

Where last weekly premium due in advance was paid Monday, February 
25th. for following weck, policy became in arrears after Monday, March 25th, 
for failure to pay premiums for four Mondays precluding recovery thereon. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

Krror from Superior Court, Baldwin County; James B. Park, Judge. 

Action by Isabella Deckson against the National Benefit Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Reversed. 

Robt. G. Plunkett, of Macon, for plaintiff in error. 

Sibley & Sibley, of Milledgeville, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, ] 

{1, 2) 1. Where an insurance contract provides that “the weekly premiums 
shall be paid on or before every Monday, in advance, * * * and a failure to pay 
the same for four consecutive Mondays, including day of maturity, will forfeit 
all claim hereunder except as hereinafter provided; * * * [and] should the in- 
sured die while a premium on this policy is in arears for a period not exceeding 
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four Mondays, the company will pay the amount of insurance provided herein 
less the amount of premiums in arrears, subject to the conditions of the policy, 
but after the expiration of the said period of grace the Company’s liability under 
this policy shall cease, except as hereinafter provided,” the “day of maturity” of 
any weekly premium is the Monday on which it is due in advance, and a weekly 
premium which is not paid on or before the Monday when it is due in advance 
is in “arrears.” Where, after payment of the weekly premium installment due 
on Monday, February 25, 1929, in advance for the week beginning on that day, 
no further premiums were paid on the policy, premiums became past due for 
“four consecutive Mondays, including day of maturity.” after Monday, March 
25; and after this date the policy became in arrears for “a period” exceeding four 
Mondays. After Monday, March 25, the grace period for the payment of 
premiums had expired and all claims under the policy had become forfeited, in 
the absence of any provision otherwise in the policy; and, upon the death of the 
insured on April 1, 1929, there was no liability under the policy 

2. In a suit by the beneficiary against the company to recover under the 
policy, the verdict and judgment found for the plaintiff were unsupported by the 
evidence, and are contrary to law. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 

SMITH v. MASSIE. No. 14282. 
Appellate Court of Indiana, in Bane. Aug. 12, 1931. 
177 Northeastern Reporter 343. 
INSURANCE. 

Under life policy facility of payment clause, insured’s administratrix could 
not recover from insured’s husband sums paid him by insurer; husband having 
paid insured’s funeral expenses and doctor bills. 

The life policy obligated insurer to pay stipulated amount to insured’s 
executors or administrators “or to any person appearing to” insurer “to 

be equitably entitled to the same by reason of having incurred expense 

on behalf of the Insured, for his or her burial, or, if Insured be more 

than fifteen years of age at date of policy, for any other purpose.” 

(For other cases, see Insurance, Dec. Dig. §$ 583[2].) 

Appeal from Vigo Circuit, Court; John P. Jefferies, Judge. 

Action by Elizabeth Smith, administratrix of the estate of Catherine Massie, 
against Elza Massie. From the judgment, plaintiff appeals. 

Affirmed. 

Miller & Causey, of Terre Haute, for appellant. 

Walker & Hilleary, of Terre Haute, for appellee. 

KIME, J. 

The appellant here filed suit against the appellee on a complaint in one 
paragraph, the form of the action being denominated by appellant as “debt” to 
recover the sums of $690.16 paid to appellee under the terms of three identical 
insurance contracts between appellee's deceased wife and the Prudential Insur- 
ance Company of America, which contained the following provisions, in sub- 
stance 

“In consideration of the payment of the weekly premium herein specified on 
or before each and every Monday during the continuance of this policy or 
until the anniversary date of the Policy immediately preceding the seventieth 
anniversary of the birth of Insured-—The Prudential Insurance Company of 
America, immediately upon receipt of due proof of the death of the Insured dur- 
ing the continuance of this Policy, will pay at its Home Office, Newark, New 
Jersey, the amount of insurance herein specified, to the executors or administra- 
tors of the Insured, unless payment be made under the provisions of the next 
succeeding paragraph—Facility of Payment—It is understood and agreed that 
the said Company may make any payment or grant any non-forfeiture provision 
provided for in this Policy to any relative by blood or connection by marriage 
of the Insured, or to any person appearing to said Company to be equitably 
entitled to the same by reason of having incurred expense on behalf of the 
Insured, for his or her burial, or, if the Insured be more than fifteen years of 
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age at the date of this Policy, for any other purpose, and the production by the 
Company of a receipt signed by any or either of said persons or of other suffici- 
ent proof of such payment or grant of such provision to any or either of them 
shall be conclusive evidence that such payment or provision has been made or 
granted to the person or persons entitled thereto, and that all claims under this 
Policy have been fully satisfied,” and the sum of $470 paid to appellee by reason 
of his membership in a coal miners’ Union. As to this last sum we will have 
nothing further to say, as no question was presented in relation thereto. The 
following stipulation was entered into: 

“It is stipulated and agreed by and between parties that The Prudential 
Insurance Company of America paid to Elza Massie, under Policy 36047534, issued 
April 27, 1914, the sum of 132.00: Also The Prudential Insurance Company of 
America paid to Elza Massie, under Policy 49153026, issued April 15, 1920, 
$255.00: Also The Prudential Insurance Company of America paid to Elza Mas- 
sic, under Policy 66802869, issued April 26, 1926, $240.00: Making a total of 
$690.16 issued on insurance policies issued on the life of Catherine Massie, who 
was the wife of Elza Massie, the defendant herein, at the time of the issuance 
of said policies: That the photostatic copies of said policies are now introduced 
and read in evidence. It is further stipulated that the parties hereto agreed, be- 
fore the trial of this action, that any lawful payments made by the said Elza 
Massie could be shown in the trial hereof without any pleadings setting up the 
same, to the same extent as if the respective items had been pleaded by way of 
set-off. It is further agreed and stipulated that the said Elza Massie paid out 
the sum of $489.55 of the moneys that he had so received from said Talleydale 
local Union and the Prudential Insurance Company of America as funeral ex- 
penses and doctor bills for the said Catherine Massie. 

“It is further strpulated that the said Elizabeth Smith has been at all times 
herein since the 7th day of January, 1930, acting as administratrix of the estate 
of Catherine Massie and that she made said demand for said money while act- 
ing as said administratrix. 

“It is further stipulated that the photostatic copies of the Certificate of the 
Adjuster and the Claimant's Certificate and the Physician's Certificate of Death 
and the Original Applications for each of said policies and also the check issued 
by the said The Prudential Insurance Company of America in the sum of $690.16 
are now introduced and read in evidence and are as _ follows:” 

Then we tind a contract between an insured and an insurer by the terms of 
which the insured in consideration of certain payments obtains from the insurer 
the obFeation ty pay a stipulated amount to the execuors or administrators of 
insured or to any person appearing to the insurer to be equitably entitled there- 
to. There is no named beneficiary. The insured, if desirous of a certain person 
securing the benefits thereof, could have so contracted. But here we find that 
the insured contracted with the insurer to pay to any one deemed equitably 
entitled to the same. True this clause may have been inserted in the contract 
for the benefit of the insurer, but it is nevertheless a part of the contract. The 
Supreme Court of this state, in Thomas y. Prudential Insurance Co. (1901) 158 
Ind. 461, at page 464, 63 N. E. 795, 796 quotes with approval: “In the Metropolitan 
lte Ins. Co. v. Schaffer, 50 N. J. Law, 72, 11 A. 154, it was said: ‘The purpose and 
object of this kind of insurance seemed to require the payment to be made in 
that way, and it should, in good policy, be upheld. Unlike the ordinary life 
insurance, small sums are provided by these industrial policies to be at once on 
proof of death and surrender of policy. * * * The terms and manner of insur- 
ance contemplate speedy payment to the family of the assured, immediately after 
his death, to provide a burial fund, or to meet the expenses which, in such an 
emergency, must be incurred.’” 

The insured here did not contemplate leaving an estate. She had a con- 
tract with the insurer to pay the amount for the purpose of defraying burial 
and last sickness expenses. In the absence of a showing that these have not 
been paid by the appellee, the appellant has not shown any equities in her favor 
nor any reason why she is entitled to the amount in controversy. 

The appellant relies on the case of Allen v. Allen, 88 N. J. Eq. 575, 103 A. 
169, 170, wherein the court says: “The further result of these adjudications was 
to declare that the payment thus made by the insurance company in the exer- 
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cise of its option did not operate ipso facto to confer upon the payee of the fund 
any legal right of property therein, but constituted the payee a consructive 
trustee, who held the fund in trust for the benefit of the estate.” 

This may be true in that case, but here the appellant has shown no reason 
for the existence of a trustee. We cannot see the necessity or logic of holding 
something in trust when there is no reason for its being so held. The appellee 
contends the case of Brown v. Dunn, 45 R. I. 63, 119 A. 758 controls, which case 
has this to say: “The defendant is one of the persons to whom the insurance 
company might lawfully pay the money due under the policies. There was no 
contract, express or implied, on the part of the defendant to pay the insurance 
money to the plaintiff, and consequently the plaintiff cannot maintain an action 
of assumpsit against her to recover the money.” 

The judgment of the lower court was that the plaintiff take nothing by her 
action. The errors properly assigned are the overruling of the motion for a 
new trial and the decision is contrary to law. There being no reversible error, 
the judgment of the Vigo circuit court is affirmed. 


SMITH vy. GRAND UNITED ORDER OF ODD FELLOWS OF LOUISIANA, 
DISTRICT GRAND LODGE NO. 21. No. 4038. 
Court of Appeal of Louisiana. Second Circuit. July 14, 1931. 
136 Southern Reporter 124. 


1. MARRIAGE. 


Marriage, though nullity because husband had another wife living, consti- 
tutes putative marriage and has its civil effects as to putative wife, who acted 
in good faith (Civ. Code, arts. 117, 118). 

2. INSURANCE. 

Putative wife who married in good faith, but not concubine, has insurable 
interest in husband's life (Civ. Code, arts. 117, 118). 

(For other cases, see Insurance, Dec. Dig. § 767.) 

3. INSURANCE. 

Putative wife of insured, as beneficiary of life policy issued by fraternal 
order, /ield entitled to recover under policy (Civ. Code, arts. 117, 118). 

Insured, under life insurance policy issued by fraternal order, remar- 
ried while wife was living. Evidence, however, established that second 
wife had no knowledge whatsoever of previous marriage, and that she 
acted in perfect good faith. After second marriage, insured made sec- 
ond wife beneficiary of policy in accordance with rules and laws of frater- 
nal order. 

(For other cases, see Insurance, Dec. Dig. § 769.) 

4, INSURANCE. 

Putative wife of insured would be entitled to recover on life policy as de- 
pendent, unless lack of dependency was clearly shown (Civ. Code, arts. 117, 118, 
120; Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 769.) 

5. INSURANCE. 

Beneficiary suing on life policy, by offering policy and proving change of 
beneficiary in her favor, made out prima facie case, requiring insurer to estab- 
lish that beneficiary was not properly changed. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

6. INSURANCE. 

Presumption exists that change of beneficiary under life policy was regular, 
in absence of proof to contrary. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Appeal from Fifth Judicial District Court, Parish of Richland; C. J. Ellis, 
Jr., Judge. 

Suit by Christian Smith against the Grand United Order of Odd Fellows of 
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Louisiana, District Grand Lodge No, 21. Judgment for the defendant, and the 
plaintiff appeals. 
Reversed, and judgment rendered in accordance with opinion 


Warren Hunt, of Rayville, for appellant. 
F. B. Smith, of New Orleans, for appellee. 


Drew, J. 

Plaintiff sued on a policy of insurance issued by the defendant on the life 
of Johnnie Smith, claiming to be his lawful widow and the beneficiary named 
in said policy; and that Johnnie Smith was a member of the local order of Odd 
Fellows at Rayville, La. and in good standing at the time of his deat! She 
attached the insurance policy to etition and made it a part thereot 

Defendant admits that deceased was in good standing at the time of his 


death, and that a policy of insurance was issued to him: admits his death, and 
denies that petitioner was the lawful wedded wife of deceased: and that, if she 
is the same Christian Smith for whom the new policy was issued on the life of 
Johnnie Smith, she is guilty of laches by retaining the same policy and not in- 
tervening in the suit of Martha Smith against the defendant, wherein Martha 
Smith was claiming to be the lawful widow and beneficiary of the deceased 

On these issues, the case was tried below, resulting in judgment for the de- 
fendant rejecting the demands of plaintiff. From this judgment, plaintiff has 
appealed. 

The record discloses that Johnnie Smith and Mattie Smith were married 
on December 26, 1888, in the parish of Richland, La., and fails to show that 
there was ever a divorce granted to them. On October 12, 1908, a policy of insur- 
ance was issued by defendant on the life of Johnnie Smith, in which policy the 
beneficiary named was “Mrs. Martha Smith,” the relation to the insured being 
left blank. A short time after the issuance of this policy, Martha or Mattie 
Smith left Johnnie Smith and went to Chicago, never returning until after his 
death. In April, 1919, the plaintiff met Johnnie Smith and on May 20, 1919, was 
married to him at Tallulah, La. The license was secured in Tallulah, and the 
ceremony performed there. She continued to live with him as his wife until 
his death on March 25, 1930.° On April 10, 1920, Johnnie Smith had the bene- 
ficiary in the insurance policy changed to “Christian Smith,” relation, “wite,” 
and, as was shown to be the custom of the defendant, a new policy was issued, 
dated the same as the first policy and on the face of it was written “B. C., 4 
10/20," which is shown by the evidence to mean “Beneficiary changed, April 10, 
1920.” 

On May 16, 1930, Martha Smith, alleging herself to have been the lawful 
wedded wife of Johnnie Smith at the time of his death and the beneficiary in 
the policy of insurance originally issued to him, which she alleged she had always 
had in her possession, filed suit against the defendant on said policy. Defendant 
answered the suit admitting the issuance of the policy of insurance with thi 
plaintiff Martha Smith named as beneficiary; admitted the good standing of 
deceased at the time of death. and especially alleged that Johnnie Smith had, 
in keeping with the laws, rules, and regulations of the defendant institution, 
changed the designation of his beneficiary from “Martha Smith” to “Christian 
Smith, wife” on April 10, 1920, and policy No. 591 was issued to him in lieu of 
the former policy (policy No. 591 is the policy sued on by Christian Smith). It 
further alleged that due proof of death of Johnnie Smith was filed in keeping 
with the rules of the defendant institution, on April 2, 1930, which proof of 
death contained the name of Christian Smith, wife, as beneficiary. It prayed 
that Christian Smith be made a party defendant‘in the cause. 

Of date June 9, 1930, there was issued by the clerk of court a summons to 
Christian Smith to comply with the demand of the original petition and answer 
and call in warranty, which summons was not served on her until June 30, 1930. 
The case was fixed for trial, and on June 19th, eleven days before the summons 
was served on Christian Smith, the defendant Odd Fellows making no further 
appearance, Martha Smith proved up her case and was awarded judgment, as 
prayed for 

It is easy to see that defendant's plea of laches on the part of plaintiff for 
not intervening in the Martha Smith suit falls for the reason that Martha Smith 
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had secured judgment eleven days before plaintiff was served with notice of 
suit, and it is not shown that she had any other knowledge of the suit of Martha 
Smith. She filed the present suit on December 6, 1930. 

The uncontradicted testimony is that Christian Smith was married to John- 
Smith in good faith, believing him to be a single man, and that she never 
heard from him or any one else, until this litigation arose, that he had ever 
been married before; that she lived with him as his wife, and every one so con- 
sidered her, even his lodge brothers. This testimony is not denied by any wit- 
ness, and the fact that she was married in Tallulah, instead of Rayville, where 
she and Johnnie were both living in no way reflects on her good faith. 

[1, 2] Although the marriage was a nullity because Johnnie Smith was not 
divorced from his first wife, it produces, nevertheless, its civil effects. It was 
a putative marriage 

Civil Code, article 117: ‘The marriage which has been declared null produces 
nevertheless its civil effects as it relates to the parties and their children, if it 
has been contracted in good faith.” 

Civil Code, article 118: “If only one of the parties acted in good faith, the 
marriage produces its civil effects only in his or her favor and in favor of the 
children born from the marriage.” McCaffrey y. Benson, 40 La. Ann. 10, 3 So. 
393; Miller v. Wiggins, 149 La. 720, 90 So. 109: and cases cited therein. 

Under the above articles of the Code and the decisions cited thereunder, 
putative wife, in so fat 
lawful wedded wife, 


nie 


a 
the civil effects are concerned, is treated the same as a 
and it follows that a wife who has married in good faith 
has an insurable interest in the life or her husband. Although a man’s concu- 
bine has no insurabl nterest in his life, it is otherwise as to a putative wife 
who has the same status and, therefore, 


the same insurable interest as a lawful 
wite 


‘A woman who has lived with the insured as his wife, in the belief that she 
was legally married, and who is dependent on him for support, is eligible to be- 
come a beneficiary as a dependent.” Cooley's Briefs on Insurance (2d Ed.) Vol. 
2, p. 1337; Frank v. Frank, 209 Ala. 630, 96 So. 859, 32 A. L. R. 1478 

[3, 4] Plaintiff was the putative wife of deceased and had an insurable in- 
terest in his life, the same as his lawful wife. She was made his beneficiary in 
the policy sued on, in accordance with the rules and laws of defendant institu- 
tion, and is entitled to recover on the policy. She would also be entitled to 
recovery on the policy as a dependent, under section 6 of Act No. 256 of 1912, 
unless it was clearly shown that she was not dependent on her husband. 

Revised Civil Code, article 120: “* * * dependence founded on a moral duty 
to provide for another must be rceognized.” Cooley's Briefs on Insurance (2d 
Ed.) Volk 2; p. 1338. 

While it is true that plaintiff does not specially allege dependency, she al- 
leged that she was the beneficiary and, we think, entitled to recover, for the 
reason that she was a putative wifc, or that she was a dependent or under any 
other head that she might fall, as enunciated in section 6 of Act No. 256 of 1912. 
. 6] It is urged that the by-laws of defendant were not introduced in evi- 
denee, and therefore it is not shown that the change of beneficiary was made in 
accordance therewith. When plaintiff offered the policy and proved the change 
of beneficiary, she had made out a prima facie case, and it was then incumbent 
upon the defendant to show that the change was not made in accordance with 
the rules and laws of the defendant institution. This it failed to do. However, 
there is in evidence the judicial admission of defendant that the change of bene- 
ficiary was made in accordance with the rules and laws of the defendant insti- 
tution. Without said judicial admission, it is to be presumed that the change 
of beneficiary was regular and in accordance with the laws of the defendant in- 
stitution, unless there is proof to the contrary. 

“* * * The burden is on one asserting ineligibility to prove it.” Cooley’s 
Briefs on Insurance (2d Ed.) Vol. 2, p. 1339. 

“In the absence of proof to the contrary, the presumption is that a named 
beneficiary is a legal one.” Cooley’s Briefs on Insurance (2d Ed.) fol. 2, p. 1338. 

The judgment of the lower court rejecting the demands of plaintiff is erron- 
eous and will have to be reversed. It is therefore ordered, adjudged, and de- 


Cn 
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creed that the judgment of the lower court be reversd, and there now be judg- 
ment in favor of plaintiff Christian Smith, and against the defendant Grand 
United Order of Odd Fellows of Louisiana, District Grand Lodge No. 21, in the 
full sum of Five Hundred Dollars ($500), with legal interest thereon from judicial 
demand until paid, and for ali costs of this suit. 

McGregor, J., recused. 


THOMAS et al. v. SHREVEPORT MUT. BENEV. ASS’N. No. 3493. 
Court of Appeal of Louisiana. Second Circuit, Second Division. July 16, 1931, 
136 Southern Reporter 217. 

2. INSURANCE. 


Where member of mutual benefit association misrepresented age, though being 
of over maximum age, and association, had it known facts, would not have issued 
insurance certificate, certificate held void. 

(For other cases, see Insurance, Dec. Dig. § 723[3, 4].) 

3. INSURANCE. 


Statute barring insured’s statements as defense unless contained in applica- 
tion attached to policy held inapplicable to insurance certificate issued by mutual 
benefit association, copartnership (Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 688.) 


Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

Suit by H. A. Thomas and others against the Shreveport Mutual Benevolent 
Association. From a judgment in favor of plaintiffs, defendant appeals, and 
plaintiffs move to remand the case. 

Motion to remand overruled. Judgment reversed and rendered. 

C. B. Prothro, of Shreveport, for appellant. 

Lester Wilson, of Shreveport, fr appellees. 

STEPHENS, J. 

Plaintiffs bring this suit as the beneficiaries under the terms of a certificate 
of insurance issued to their mother by the defendant, Shreveport Mutual Bene- 
volent Association. The defendant answered, and relies primarily for its defense 
upon the contention that the plaintiffs’ mother, Mary Ann Daniels, fraudulently 
misrepresented her age as being under the limit as fixed in the articles of co- 
partnership and the by-laws of the defendant company in her application for the 
certificate of insurance; the defendant averring that it had no knowledge of the 
misstatement of the age of the insured until proof of death was made. 

The case was tried and resulted in a judgment in favor of the plaintiffs in 
the sum of $1,000, which was the face value of the certificate of insurance, and 
the defendant appeals. 

[1] A motion to remand this case was filed by the plaintiffs on the ground 
that the defendant concern no longer exists, and that its successors have not re- 
quested to be made parties to this appeal. The affidavit in support of the motion 
was made by one of the counsel for plaintiffs. to the best of his knowledge and 
helief. The defendant has filed an affidavit signed by its president, who states 
therein that defendant is still in business, and that the belief of counsel is un- 
founded. The motion to remand is overruled. 

The defendant is an unincorporated mutual benefit insurance association 
operating under articles of partnership on what is known as the assessment plan. 
Every member of the association, upon proper application duly made, is issued a 
certificate of insurance for a stated sum, or so much thereof as may be collected 
from the membership of the society by one assessment, payable at the time of 
death of the insured, if at that time he or she be in good standing and_ shall 
have paid all assessments levied and due. 

Article 5 of the association’s copartnership agreement reads as follows: 

“All persons between the ages of one and sixty years of age shall be eligible 
to membership, and mey become members upon agreeing in writing to abide by 
all the rules and regulations and accepting all of the stipulations of the act ot 
the board of directors, etc.” 

Marv Ann Daniels, the mother of the plaintiffs, applied for membership in 
the defendant association on December 7, 1923. Her application reads: 
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“T hereby make application for membership in the Shreveport Mutual Bene- 
volent Association, and agree to abide by all the rules and regulations of the said 
Association and agree to pay all dues and assessments promptly when notified that 
same are due. 

“My full.name is Mary Ann Daniels. Age 59. 

“Post office Box or Street No. 685. 

“City. Oil City. State. La. 

“T name as my beneficiary Children $2,000. 

“Whose address is Oil City, La. 

“IT am now in good health as far as I know and am not over 60 nor under 
fourteen years of age and am not afflicted with consumption, cancer, Bright's 
disease or high blood pressure. 


[Signed] Mary Ann Daniels.” 
A certificate of insurance and membership was issued to Mrs. Daniels the 
following day, December 8, 1923. 

On the 6th day of August, 1924, the articles of the copartnership association 
were amended at length, and pursuant to such amendment a second certificate 
of insurance and membership was issued to Mrs. Daniels on October 9, 1924. This 
latter certificate is the one herein sued on, and was issued upon the original ap- 
plication of the insured of date December 7, 1923, as she was at the time of 
its issuance a member in good standing, and entitled thereto, irrespective of the 
question of age and the condition of her health. 

It was shown on the trial of the case that the insured was born on October 
21, 1863; and that therefore on the date of her application for membership and 
the issuance of the original certificate of insurance she was over sixty vears of 
age. She died October 16, 1926. It was further shown that the defendant had no 
knowledge that the insured had incorrectly stated her age in the application until 
after proof of death. 

The defendant contends that the insured willfully misrepresented her age, and 
that as her age was a material fact, such misrepresentation voided the contract 
of insurance. 

The record, we think, discloses that the insured did misrepresent her age for 
the purpose of becoming a member of the society and receiving the certificate 
of insurance; that the defendant would not have issued this certificate of insur- 
ance if it had known at the time the application was presented that the appli- 
cant was above the age limit fixed by the articles of copartnership; and that the 
defendant had no knowledge of the misstatement of the age of the applicant until 
after her death. 


[2] The jurisprudence by the great weight of authority supports the conclu- 
sion of the defendant that if these facts be true the contract of insurance is void. 

Under similar conditions and facts it was held in Swett v. Citizens’ Mutual 
Relief Society, 78 Me. 541, 7 A. 394, 395: 

“The age of the applicant was a material fact. If more than 60 he could 
not become a member. His representations of the fact was a warranty of its 
truth, and, if not true, the contract was invalid. This rule is so uniformly held 
by the courts that no authorities need be cited.” 


In the case of Marcoux v. Society, etc., 91 Me. 250, 39 A. 1027, 1029, in 
which the by-laws of the association established the age limit at fifty vears, it 
was said: 


“*  * * That he was therefore 50 years, 9 months, and 17 days old when 


he joined the Waterville society. The declaration of Michel Marcoux made to 
the Waterville society, in regard to his age, was a misrepresentation of a material 
fact; and that such a misrenresentation rendered invalid the contract with the 
parent society is well settled.” 


In the case of DeLoach v. Ozark Mutual Life Association, 148 Ark. 414, 230 
S. W. 268, 14 A. L. R. 921, the Supreme Court of Arkansas adopted the rule 
stated in Joyce on Insurance, as follows: 

“Where the by-laws of a benefit insurance company prohibit receiving a mem- 
ber above a certain age, the society is not bound by a certificate issued to one 
over that age whose application was false as to age, and such misstatement con- 
stitutes a defense, whether it be held a representation or a warranty.” 
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The Illinois Court of Appeal in Dailey v. Grand Lodge, Brotherhood of 
Railroad Trainmen, 226 Ill. App. 164, held as follows: 

“Where the constitution of a life insurance association provides that an ap- 
plicant for insurance must not be over forty-five years of age on the day of his 
application, a statement by an applicant who was over that age that he was forty- 
four years and three months of age was a warranty and renders the certificate 
null and void.” 

|3] The plaintiff refers to Act No. 227 of 1916, as announcing the policy of 
this state that no statement of the insured shall be used in defense of a claim 
under the policy, unless it is contained in a written application attached thereto. 

We accept this rule of law as governing contracts of insurance between life 
insurance corporations and claimants under the terms of policies issued by said 
corporations; but it has no application whatever to a contract of insurance be- 
tween a copartnership and one of its individual members. 

We are of the opinion that the trial court was in error in rendering judgment 
for plaintiffs. It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be reversed, and that there now be judgment rejecting plaintiffs’ de- 
mands. 


SMITH v. MOST WORSHIPFUL ST. JOHN’S GRAND 
AND ACCEPTED MASONS OF STATI 
OF LOUISIANA. No. 4045. 
Court of Appeal of Louisiana. Second Circuit. July 14, 1931. 
135 Southern Reporter 675. 


— OF FREE 


1. INSURANCE. 

Member paying dues to local lodge in accordance with regulations is in good 
standing, regardless of whether dues are forwarded to grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

2. INSURANCE. 

Evidence established that deceased paid local lodge sufficient money to cover 
dues until his death, placing policy in effect, notwithstanding failure of local lodge 
to forward money to grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

\ppeal from Ninth Judicial District Court, Parish of Rapides; Leven L. Hooe, 
Judge 

Action by Carrie Smith against the Most Worshipful St. John’s Grand Lodge 
of Free and Accepted Masons of the State of Louisiana. Judgment of plaintiff, 
and defendant appeals 

\thrmed. 

Charles Robinson, of Shreveport, for appellant. 

Lee J. Novo, of Alexandria, for appellee. 

Drew, J 

Plaintiff sued, as beneficiary under a policy of insurance issued to her husband, 
Henry W. Smith, deceased, by the defendant. The policy was for the sum of $500, 
and carried a burial fee of $75. The latter was paid directly after the death of 
Henry W. Smith, but the principal amount of $500 was not paid. 

Defendant answered setting up as the sole and only defense that the deceased 
was not in good standing with the lodge at the time of his death, in that he had 
not paid his dues for the month of January, 1929. He died on January 17, 1929. 

The lower court rendered judgment for plaintiff, as prayed for, and defendant 
has appealed. Plaintiff has answered the appeal praying that she be awarded 10 
per cent. as damages for frivolous appeal, under article 907 of the Code of Practice. 

Deceased was a member of True Square Lodge No. 34 of Alexandria, La., 
which lodge is a subordinate lodge of the defendant; and in November, 1928, he 
sent to the Worshipful Master of his lodge $5 to cover his dues then due and to 
become due in the future. The Worshipful Master gave the $5 to the secretary, 
who in turn gave it to the treasurer. The record shows that the dues were eighty- 
five cents per month and, out of this $5, deceased’s November and December dues 
were paid, leaving a balance of $3.30 to take care of future dues. Deceased was in- 
cluded in the report to the Grand Lodge for November and December, 1928; he was 
not included in the January, 1929, report for the reason that he was dead at the 
time the report was made, and the custom and rules of the lodge forbade the re- 
porting as a member one who was dead. 





> prom 
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[1] The money to cover the January dues was in the hands of the proper officer 
of the local lodge long before same was due, and if it was not forwarded to the 
Grand Lodge, it was through no fault of the deceased. This court has repeatedly 
held that when a member of a lodge pays his dues to the proper officer of a local 
‘odge on or before the due date, in accordance with the rules and regulations of the 
said lodge, he has complied with his duty and is in good standing, regardless of 
the action of the said officer in not forwarding the money to the Grand Lodge, the 
officer receiving the money being the agent of the Grand Lodge and not of the 
member paying it. 

Defendant does not question this principle of law, but contends that the money 
was not paid by deceased for his January, 1929, dues prior to January 10, 1929. It 
has not offered any testimony to contradict that of the Worshipful Master and 
secretary of the local lodge, which is as we have stated the facts to be. Defendant 
offered the treasurer of the local lodge, who did not take office until January, 1929, 
and therefore knew nothing of what had transpired in November, 1928. It also 
offered the testimony of an officer of the Grand Lodge who testified that the Grand 
Lodge had not received the January, 1929, dues of deceased, but who refused to 
testify that deceased’s dues had not been paid to the local lodge on time. The 
other testimony offered by defendant is just as irrelevant to the issue. 

[2] The conclusive and uncontradicted testimony in the record is that deceased, 
in November, 1928, paid to the proper officer of the local or subordinate lodge of 
defendant, of which he was a member, sufficient money to cover all dues up to and 
until after his death, and was therefore in good standing at the time of his death, 
and the policy of insurance on his life issued by defendant and sued on herein was 
in force and effect at that time. ; 

The judgment of the lower court so holding is correct. If defendant, through 
its officers, had used only ordinary diligence by inquiring of the officers of the local 
lodge, it would have ascertained that deceased was in good standing at the time of 
his death, and certainly on the trial of the case in the lower court, with the uncon- 
tradicted testimony of the officers of the local lodge before it, it was made to know 
that the deceased was in good standing. 

[3] Insurance is usually taken for the protection of one’s family after his 
death, and where the insurer litigates such a claim without a reasonable defense, it 
is very unjust and unfair to the beneficiary. Certainly after the trial of this case 
in the lower court, defendant did not have any hope of winning the suit, and we 
are convinced that the appeal was taken solely for delay. 

Deceased departed this life in January, 1929, and, due to this unnecessary liti- 
gation, his widow, the beneficiary, has had withheld from her the money justly dne 
her under this policy for two and one-half years. The appeal was taken for delay 
and falls, under article 907 of the Code of Practice, wherein damages may be 
awarded for frivolous appeal. It is therefore ordered, adjudged, and decreed that 
the judgment of the lower court be affirmed, with costs; and it is further ordered, 
adjudged, and decreed that plaintiff recover of the defendant 10 per cent. damages 
on the amount of the judgment appealed from. 





ALTON et al. v. MOST WORSHIPFUL ST. JOHN’S GRAND LODGE, 
A., F. & A. M. OF LOUISIANA. No. 4046. 
Court of Appeal of Louisiana. Second Circuit. July 14, 1931. 
135 Southern Reporter 679. 
1. INSURANCE. 

Plaintiffs suing on life policy, upon defense that insured was not in good 
standing with insurer lodge, had burden to show that dues were paid to local 
secretary within time fixed in charter and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

2. INSURANCE. 

Evidence failed to show that insured’s dues were paid to insurer lodge’s local 
secretary precluding recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 
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\ction by Ruby Alton and others against Most Worshipful St. John’s Grand 
Lodge, Ancient, Free and Accepted Masons of the State of Louisiana. Judgment 
for plaintiffs, and defendant appeals. 

Reversed and rendered. 

Hendron & Hendron and C. M. Roberson, all of Shreveport, for appellant. 

Isaac Wahlder, of Alexandria, for appellees. 

Drew, J. 

The heirs of Joe H. Dunlap sued on an insurance policy for the amount of 
$575, alleging that Joe H. Dunlap was a member in good standing of the de- 
fendant organization at the time of his death, and that said defendant had issued 
to Joe H. Dunlap an insurance policy for $500 on his life and $75 for funeral 
expenses; alleged that Joe H. Dunlap’s wife was named beneficiary in said en- 
dowment policy and that she has died since the death of her husband. It is ad- 
mitted that plaintitfs are the heirs legally entitled to the insurance, if any is due. 
The sole defense is that Joe H. Dunlap was not a member in good standing of 
the defendant organization at the time of his death. The lower court rendered 
judgment as prayed for, and defendant has appealed to this court. ‘ 

Joe H. Dunlap died August 6, 1928, and his wife, the named beneficiary, died 
July 24, 1929. This suit was filed June 9, 1930, nearly two years after the death 
of the insured and nearly one year after the death of the named beneficiary. De- 
fendant proved that the Grand Lodge had received no dues for Joe H. Dunlap 
after May, 1928; that his dues for June and July, 1928, were not paid into the 
Grand Lodge by the local secretary, and his name was not carried on the monthly 
report for the months of June and July, 1928. This is the report made by the 
local secretary to the Grand Lodge each month. 

{1} This court has repeatedly held that, if the dues of a member of the local 
lodge are paid to_the secretary of the local lodge within the time allowed by the 
charter (in this case on or before the 10th of the month), he is in good stand- 
ing, regardless of the negligence of the local secretary in sending same to the 
Grand Lodge. But, when the defense is that the insured was not in good stand- 
ing, the burden is on the plaintiff to show that the dues were paid to the local 
secretary within the time fixed in the charter and by-laws. 

}2| In this case the secretary of the local lodge at the time of the death 
of Joe H. Dunlap is now in the penitentiary for embezzling funds of the lodge. 
No attempt was made to take his testimony; the plaintiffs contenting themselves 
with offering the testimony of two or three members and officers of the local 
lodge who testified that the secretary at some time near the date of the death of 
Joe H. Dunlap said in open lodge that Joe H. Dunlap was in good standing. 
Thev could not give dates, nor could they say whether it was just before his death 
or just after his death. This testimony was objected to by defendant, but ad- 
mitted over the objection. There were no minutes of the meeting offered to show 
such a report as being official. The officer of the local lodge made arrangments 
for Joe H. Dunlap’s funeral, but does not show that they paid the expenses of 
same. 

There is no positive testimony from any witness nor any written evidence 
that the insured’s dues were paid for June and July and the kind of testimony 
offered, if admissible, we think insufficient to prove that the dues were paid and to 
base a judgement on. These named beneficiary in the policy, his wife, who died 
nearly one vear after the insured’s death, did not file suit to recover on the policy, 
a circumstance rather unusual. She no doubt knew more about his affairs than 
any one else. 

We cannot presume that Joe H. Dunlap’s dues were paid for June and July, 
1928, and there is not in the record sufficient evidence to prove this fact. 

It is therefore ordered, adjudged, and decreed that the judgment of the lower 
court be reversed and the demands of the plaintiffs be rejected at their cost in 
both courts. 





PARHAM et al. v. STATE LIFE INS. CO. OF INDIANA. No. 4058. 
Court of Appeal of Louisiana. Second Circuit. July 14, 1931. 
135 Southern Reporter 730. 
1. INSURANCE. 


Under policy granting double indemnity where death is effected through ex- 
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ternal, violent, and accidental means, beneficiary to recover must show that in- 
sured’s death was not only caused by external and violent means, but also by acci- 
dental means. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

Insured’s death in fight which insured culpably provoked held not “accidental,” 
within double indemnity provision excepting from accidental causes death by mur- 
der and suicide. 

This ‘was so, since the provision, in the policy, granting double indem- 
nity in event of insured’s death from bodily injury effected through exter- 

nal violent and accidental means excepting murder and suicide, merely 

meant that if death were caused by accidental means, insurer was liable ex- 

cept where death was caused by suicide or murder, and not that it restrict- 

ed its limit of liability for death to those two causes, and that death caused 

by fighting was covered by the policy regardless of who was the aggressor. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

\ppeal from Third Judicial District Court, Parish of Lincoln: E. L. Walker, 
Judge. 

Action by Clem C. Barham and others against the State Life Insurance Com- 
pany of Indiana. Judgment for defendant, and plaintiffs appeal. 

\thrmed. 

J. W. Elder, of Ruston, for appellants. 

Barksdale, Warren & Barksdale, of Ruston, for appellee. 

Drew, J. 

Plaintiffs, alleging that they are the sole heirs at law of W. F. Barham, de- 
ceased, sued the defendant company on a life insurance policy for $1,000, the policy 
being for $1,000, with a provision for double indemnity in certain events. 

Defendant paid the principal sum, but refused to pay the extra $1,000 on the 
ground that the deceased’s death, though violent and external, was not accidental. 
The provision of the policy under which the plaintiffs claim reads as follows: 

“During the premium paying period of this policy and excluding any time while 
the same may be in force as extended insurance, all premiums having been paid, 
and this policy being then in force, in the event of the death of the insured, result- 
ing from bodily injury, sustained and effected directly through external, violent and 
accidental means (murder or suicide, sane or insane, not included) exclusively and 
independently of all other causes, provided such death shall occur within ninety (90) 
days from the date of the accident, the company will pay to the beneficiary or bene- 
ficiaries hereunder, in addition to the amount otherwise due, under the policy, the 
sum of one thousand dollars.” 

The evidence introduced showed that deceased was working for a man by the 
name of Burt and came home on this occasion about night and in a seemingly bad 
humor. Burt told him to come to supper, and Barham replied that he did not want 
supper, but more land. Burt told him that he could not get more land. Barham 
(the deceased) then picked up a poker which Burt took away from him. The lat- 
ter turned to go into the other room, and when he looked around, Barham had a 
shotgun drawn on him. Burt made a dive for him and heard the gun go off. He 
reached Barham, twisted the gun out of his hand, and began to hit him over the 
head with it and knocked him down several times; Barham getting up and fighting 
back, but finally remaining down. 

From the coroner’s evidence, Barham’s skull seemed crushed when he arrived 
at Purt’s house about two hours later and found Barham dead. There were no wit- 
nesses to the fight, and Burt’s testimony as to what occurred is all the evidence 
there is. The only question seemed to be as to whether Barham fired the gun or 
not, as the doors were closed and only one window was open, and a close examin- 
ation failed to disclose any sign of a shot in the wall, doors or fireplace. The 
coroner testified that he took charge of the gun, examined it closely, and that the 
gun did not show any signs of having been fired recently. 

On this testimony, about which there is no dispute, the lower court rendered 
judgment rejecting plaintiffs’ demands and they have appealed. 

[1, 2] From the agreed statement of facts, it is shown that Burt was not in- 
dicted, although he was placed under bond, which bond has since been canceled. 
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The above facts show that the insured was killed while in a fight with Burt and 
that he was not acting in self-defense, but was the aggressor. Before plaintiffs 
can recover, it must be shown that the death of the insured was not only caused by 
external and violent means but also by accidental means. Cooley’s Briefs on In- 
surance (2d Ed.) vol. 6, p. 5251. 

It is sure that the insured came to his death by external and violent means, and 
the only question is: Did he come to his death by accidental means? We think 
not. In the case of Franchebois vy. New York Life Insurance Co., 171 La. 358, 131 
So. 46, 50, the court said: . 

‘Our conclusion is that the insured was the aggressor and by his own act pre- 
cipitated the difficulty which resulted in his death. Therefore, his beneficiaries can- 
not successfully urge that, within the meaning of the policies, the insured’s death 
was brought about by accidental cause.” Also see Meister v. General Accident 
Corporation, 92 Or. 96, 179 P. 913, 4 A. i R; page 718. 

Plaintiffs contend that when the provisions of the policy excepted from the ac- 
cidental causes that it would be liable for, murder and suicide, it restricted its limit 
of liability for death to those two causes, and that death caused by fighting is 
covered by the policy, regardless of who was the aggressor. We cannot agree with 
this contention. The meaning of the exception of murder and suicide is that if 
death was caused by accidental means, it was liable except where death was caused 
by suicide or murder. Plaintiffs also contend that death was not to be expected or 
anticipated in a fight such as the insured provoked. The law of this state and most 
other jurdisdictions is, however, to the contrary, and it is almost universally held 
that when the insured culpably provokes a difficulty and is killed, his death is not 
caused by accidental means. 

We are convinced that the judgment of the lower court is correct, and it is 
therefore ordered, adjudged, and decreed that the judgment of the lower court be 
attirmed, with all costs. 


CAUSEY v. 
Court of Appeal of Louisiana. Second Circuit. July 14, 1931. 
135 Southern Reporter 747. 
2. INSURANCE. 

Where insurer denied that plaintiff was beneficiary, documents showing in- 
sured’s application to have beneficiary changed from plaintiff to sister and in- 
surer’s acceptance, indorsed on application, held competent. 

Such documents were competent as against plaintiff’s objection that 
they varied the insurance contract, on the theory that it was essential 
that insurer should prove that the change of beneficiary was indorsed on 
the policy, where the provision of the policy authorizing a change of 
beneficiary required that insured give insurer written notice of the de- 
sired change. 

(For other cases, see Insurance, Dec. Dig. § 663.) 

3. INSURANCE. 

Requirement for indorsement of change of beneficiary on policy was for in- 
surer’s benefit and could be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 


Insured’s application on printed form to have beneficiary changed and in- 
surer’s indorsement of acceptance thereon effected, change of beneficiary, though 
indorsement was not made on policy. 


While the policy provided that insured might change the beneficiary by 
a written notice to insurer and that such change should take effect on the 
indorsement of the same on the policy by insurer, fact that insured made 
the application on a printed form of insurer to have the beneficiary 
changed, which was accepted and consented to by the insurer, as shown 
by the indorsement on the application, showed that, as between insured 
and insurer, they did not consider it was essential that the indorsement of 
the change of beneficiary should be made on the policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
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5. INSURANCE. 

Beneficiary’s consent held not necessary to effect change in policy, since bene- 
ficiary had no vested interest. 

(For other cases, see Insurance, Dec. Dig. §§ 586, 587.) 

Appeal from Third Judicial District Court, Parish of Jackson; E. L. Walker, 
Judge. 

Action by Mrs. Clara O. Causey against State Life Insurance Company. 
From a judgment rejecting plaintiff’s demands, she appeals. 

Affirmed. 

H. W. Ayres, of Jonesboro, for appellant. 

Barksdale, Warren & Barksdale, of Ruston, for appellee. 

WEss, J. 

Defendant, State Life Insurance Company of Indiana, issued a policy for 
$1,000 on the life of William H. Causey, in which Clara O. Causey, wife of the 
insured, was named as the beneficiary. The contract provided for a change of the 
beneficiary, and under that stipulation the insured changed the beneficiary from 
his wife to his mother, and again from his mother to his wife, all as appears from 
the indorsements on the policy. 

The insured died in November, 1929, and in the present action, Clara O. 
Causey, alleging that she was the beneficiary under the policy, and the facts as 
above stated, seeks to recover judgment against defendant for the amount of the 
policy, with interest and costs. 

Defendant answered admitting the facts above stated, but denied that plain- 
tiff was the beneficiary and alleged that Minnie L. Causey, sister of the insured, 
was the beneficiary; and that the amount of the policy had been paid to her less 
$237, which had been loaned to the insured on the policy. And, over plaintiff’s 
objection, defendant was permitted to file an amended answer in which it alleged 
that the insured had changed the beneficiary from plaintiff, the wife of the in- 
sured, to Minnie L. Causey, his sister, by a formal act which had been accepted 
by the defendant, and that such change of beneficiary was not indorsed on the 
policy for the reason that the policy was in the possession of plaintiff, who re- 
fused to surrender same for the indorsement to be made thereon. On trial 
judgment was rendered rejecting plaintiff’s demands and she appeals. 

As stated, the amended answer was filed over the objection of plaintiff, and 
on trial defendant was permitted, over the objection of plaintiff, to introduce in 
evidence documents showing the application of the insured to have the beneficiary 
changed from Clara O. Causey to Minnie L. Causey, and the acceptance of de- 
fendant indorsed on the application, and also other documents showing that the 
insured had secured a loan on the policy, as alleged by plaintiff. 

In presenting the cause here, appellant urges that the rulings of the court 
were erroneous, and further that, under the pleadings and evidence showing that 
there had not been any indorsement on the policy of the change of beneficiary, 
the proof showing that the insured had directed that a change of the beneficiary 
be made, although accepted by the insurer, was not sufficient to effect a change 
of the beneficiary in the absence of proof that the policy was in the hands of 
plaintiff, and that she had refused to surrender same in order that the indorse- 
ment could be made thereon. 

[1] With reference to the ruling of the court on the objection of plaintiff 
to the amended answer, the objection was that the amendment changed the issues; 
but, considering the original answer in which defendant denied that plaintiff was 
the beneficiary and alleged that Minnie L. Causey was the beneficiary, the amend- 
ment was not in conflict with the original answer and at most merely made the 
issue more distinct, appraising the plaintiff of the proof which would be offered 
to support the defense, and we are of the opinion that the objection to the 
amendment was properly overruled (Southport Mill Co. v. Friedrichs, 167 La. 
101, 118 So. 818), and, the record not indicating that plaintiff was taken by sur- 
prise, she has no cause for complaint. 


[2] The objection to the offering of the documents in evidence was that: they 
were irrelevant and immaterial and not admissible to vary the contract; or, as 
we gather, the objection was based on the theory that it was essential that the 
defendant should prove that the change of beneficiary was indorsed on the policy, 
which is substantially the same theory advanced by appellant on the merits, with 
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the exception that the appellant apparently concedes that, if the failure to make 
the indorsement of change of beneficiary on the policy was due to the fault of 
plaintiff, she could not take advantage of her own fault. 

The provision authorizing a change of the beneficiary required that the in- 
sured give the insurer written notice of the desired change, and the documents 
showing such notice were certainly relevant, and the objection to the offering 
went to the effect rather than to the admissibility of the evidence, and was prop- 
erly overruled. 

Considering appellant’s contention on the merits, and passing the suggestion 
that defendant did not prove the failure to indorse the alleged change of bene- 
ficiaries on the policy was due to the fault of plaintiff, which proof would not be 
necessary unless the indorsement was essential, or that the change of the hene- 
ficiary could not be made otherwise than by an indorsement of such change on 
the policy, we consider that question. 

In this connection, it is conceded that the right to change the beneficiary arose 
from the contract between the insured and the insurer and involves the question 
of the intent of the parties, as expressed in the provision relative to the change 
of the beneficiary, which provision reads as follows: ‘The insured at * * * 
any time during the continuance of this policy and subject to the rules of the 
company regarding * * * change of the beneficiary, may change the bene- 
ficiary by a written notice to the company at its Home Office: such change shall 
take effect on the endorsement of the same on the policy by the company,” etc. 

[3, 4] Considering the intention of the parties as expressed in the provision 
quoted, we do not think the provision shows it was their intention that the bene- 
ficiary could not be changed otherwise than by the indorsement of such change 
on the policy. The requirement for the indorsement of the change of the bene- 
ficiary on the policy was for the benefit of the insurer and could be waived by it 
(Supreme Council of R. A. v. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 
1182, 1 A. L. R. 966; Cooley’s Briefs on Ins., vol. 7, p. 6461); and the require- 
ments. should be regarded as having been made merely to evidence the consent of 
the insured (Quist v. Western & So. Life Ins. Co., 219 Mich. 406, 189 N. W. 
49). The evidence establishing that the insured had made application on a printed 
form of the insurer to have the beneficiary changed, which was accepted and 
consented to by the insurer, as shown by the indorsement on the application, 
shows that as between the insured and the insurer they did not consider it was 
essential that the indorsement of the change of beneficiary should be made on the 
policy, and there cannot be any doubt that as between the insured and the in- 
surer the change of beneficiary was effective; and, unless it may be said that the 
plaintiff had a vested interest in the contract, we are of the opinion that the 
change of beneficiary was also effective as to her. 

[5] It is conceded that, under the provision permitting the change of the 
beneficiary, plaintiff did not have a vested interest in the contract, and that the 
insured had the right to have Minnie L. Causey, his sister, substituted as the 
beneficiary, instead of plaintiff, without the latter’s consent (Alba v. Provident 
Savings Soc., 118 La. 1021, 43 So. 663; Toussant v. National Life & Accident Ins. 
Co., 147 La. 977, 86 So. 415; Pollock v. Pollock, 164 La. 1077, 115 So. 275: 
Cooley’s Briefs on Ins., vol. 7, p. 6406), and we think it follows that the change 
of beneficiary was effective as to plaintiff 

We are therefore of the opinion that the judgment rejecting plaintiff’s de- 
mands was correct, and it is affirmed as appellant’s cost. 


ASH v. NAT.'LIFE & ACCIDENT CO. Nos. 17230-17232. 
Kansas City Court of Appeals. Missouri. May 25, 1931. 
Rehearing Denied June 15, 1931. 
40 Southwestern Reporter (2d) 505. 
1. INSURANCE. 
Insurer waived provisions respecting revival of lapsed policy by subsequently 

accepting premiums and retaining them without requiring evidence of insured’s 
sound health required by provisions. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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5. INSURANCE. 

In action on life policy, whether failure to pay insurance was vexatious, 
justifying penalties, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

“Not to be officially published.” 

Action by Irene Ash against the National Life & Accident Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

J. W. Broaddus, of Kansas City, for appellant. 

Burrus & Burrus, of Independence, for respondent. 

BLAND, J. 

This appeal involves suits upon two policies of insurance issued upon the 
life of Joseph A. Ash, a negro, in favor of his wife, who is the plaintiff. The 
cases arose in a justice court, and upon being appealed to the circuit court they 
were consolidated for the purpose of hearing testimony and are brought here 
under one bill of exceptions. There was a verdict and judgment in favor of 
plaintiff in both suits aggregating the sum of $550.90, which includes penalties of 
ten per cent. and attorney’s fees for vexatious refusal to pay. Defendant has 
appealed. 

The facts show that the policies provided for the payment of weekly pre- 
miums and that if insured died when the premiums were in arrears for four 
weeks or longer, there should be no recovery; that if the policies should lapse 
they would “be revived by the Company upon written application of the insured 
showing satisfactory evidence of insurability and upon payment of all premiums 
in arrears.” Insured died on November 21, 1927, of heart disease, or mitral in- 
sufficiency, from which he had suffered for six months prior to his death, as 
shown by the proofs of death. There is evidence from which the jury could 
say that plaintiff was not advised by deceased’s doctor that her husband was 
suffering from heart disease until about two weeks before his death. There is 
no evidence that he, at any time, knew that he suffered from this ailment. 

The premiums had been paid to September 12, 1927, and according to plain- 
tiff’s testimony, on November 6, 1927, the agent for the defendant came to the 
home of insured and his wife for the purpose of collecting the back premiums 
then due upon the policies. At this time deceased was not employed. He was 
slightly indisposed with a cold and was sitting in a chair. Plaintiff told the 
agent that she had only $4 which she could pay him at that time (which he 
took) and to return later when she would pay him the balance. He returned on 
November 16th, at which time the sum of $6.50, the balance due, was paid him. 
He then gave her a receipt for $10.50. The agent then said to her, “Your in- 
surance is revived, you won’t have to worry.” Deceased was sick in bed at the 
time the agent called on the 16th. 

The agent testified that he called to see deceased on November 6th for the 
purpose of collecting the back premiums on the policies which had lapsed, if 
possible; that plaintiff told him that she had paid another agent, whom the wit- 
ness succeeded as agent for the defendant a short time before, premiums that 
had fallen due after September 15, 1927. The agent testified that, from what 
plaintiff told him, only four dollars additional needed to be paid to put the in- 
surance “back in force”; that she paid him this amount of money; that, at this 
visit, he saw insured in a chair but did not notice whether he was ill; that the 
witness stopped at insured’s home the next week but plaintiff paid him no money 
then and had been unable to find the receipt that she claimed had been given her 
by the former agent; that she referred him to “his mother or her mother” for 
additional premium money; that he attempted to collect from the last-mentioned 
person but she was unable to pay the amount at that time, but about two days 
later she mailed him a money order for $6.50; that he turned this in to the com- 
pany, but he did not remember whether this was sufficient to pay the premiums 
up to date; that during his second visit he learned that insured was sick; that 
after this visit he called upon insured’s doctor and then reported to the com- 
pany that insured was ill; that he went again to insured’s home on November 
16th and found him in bed; that at this time, he told plaintiff that had she paid 
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the money to the former agent, as she claimed, the insurance would not have 
lapsed but, not having paid it, insured would be required to be examined by a 
doctor and if “he could stand an examination he would be reinstated,” but in 
the opinion of the witness deceased, on account of being ill in bed, could not 
pass an examination; that consequently, he advised plaintiff to apply the $10.50 
that had been paid, to the taking out of new policies on herself and children, 
which she agreed to do; that he gave her a receipt for $10.50 and took an ap- 
plication from her which he forwarded to the home office and delivered the new 
policies to her the week of November 28th. There is a dispute as to the con- 
tents of the receipt given at this time, but the jury found in favor of plaintiff in 
reference to the matter. 

Plaintiff denied that she agreed to take out new insurance but, in rebuttal, 
testified that on November 16th the agent told her that by her act she had 
revived these policies, “Don’t worry, it is revived.” Plaintiff was corroborated 
in this by other witnesses who were present and heard the conversation. 

Defendant insists that its instructions in the nature of demurrers to the 
evidence should have been given; that, although the back premiums were paid 
and were sufficient to revive the policies to the date of the death of the de- 
ceased, the policies provided that they should be revived only upon the presen- 
tation of “evidence satisfactory to the company of the sound health of insured”; 
that no such evidence was furnished but, on the contrary, the proofs of death 
show that he suffered from heart disease for six months prior to his death. 

As the cases arose in a justice court, there was no pleading filed on behalf of 
the defendant. The record discloses that the cases were tried in the circuit 
court by both sides upon the theory that, on November 6th, deceased had been 
in arrears in the payment of the premiums since September 12th; that there 
was not enough paid on November 6th to carry his insurance to the date of his 
death and that on November 16th, when the balance was paid he was sick in 
bed. The sole disputed issue of fact was whether or not the $10.50 which was 
paid by the plaintiff was upon the policies in suit, or upon new policies taken 
out by plaintiff, and the jury found this issue against the defendant. 

[1] There can be no question but that defendant waived the provisions 
of its policies providing that, when they lapsed for nonpayment of the premiums, 
they would not be revived, even upon the payment of the necessary premiums, 
except on satisfactory evidence of “insurability,” by accepting the premiums on 
November 6th and 16th and retaining them without the requirement of the 
furnishing of such evidence. Madsen v. Prudential Ins. Co. of Am. (Mo. App.) 
185 S. W. 1168. There is no contention that the agent was not such as having 
authority to make the waiver. Under the circumstances the demurrers to the 
evidence were properly overruled. 

[2] It is insisted that plaintiff's main instructions, upon which she submitted 
her cause to the jury and which directed verdicts, fail to submit the necessary 
facts constituting waiver, in that they do not require the jury to find that the 
agent or defendant knew or had knowledge of deceased's condition of health. 
It is true that the instructions wholly ignore the question of insured’s health or 
the knowledge thereof by defendant, but these were not disputed issues and 
were not required to have been submitted. Avery v. Ins. Co. (Mo. App.) 295 
S. W. 509; Keyes v. C., B. & Q. Railroad Co. (Mo. Sup.) 31 S.W.(2d) 50, 63. 

[3] It is insisted that the instructions ignored the defense that it was agreed 
that the $10.50 collected should be the advance premiums upon new policies 
written upon the life of plaintiff and her children and not in payment of the 
premiums in arrears upon the policies in question. These instructions do not 
directly submit this issue to the jury but we do think they submit it by inference. 
However, this defense was submitted in defendant’s instruction and, consequently, 
we cannot convict the trial court of reversible error, under the circumstances. 
State ex rel. v. Hope, 102 Mo. 410, 426, 14 S. W. 985. 

[4] It is claimed that the instructions were erroneous because they instruct- 
ed the jury that if they found “defendant has vexatiously failed and refused to 
pay,” etc. they should allow the statutory penalty, without defining the word 
“vexatiously.” It is contended that the instructions were bad because they did 
not fully explain what constitutes a vexatious refusal to pay, in that the jury 
were not instructed that in order for the refusal to have been vexatious it must 
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have been willful and without reasonable cause as the facts appeared to a reason- 
able and prudent person before the trial. If the defendant was fearful that the 
jury would not understand the meaning of the word “vexatiously” it should have 
asked an instruction defining that term, and in the absence of such an instruc- 
tion, it is not in a position to complain. Berryman v. So. Surety Co., 285 Mo. 
379, 227 S. W. 96; Feil v. First National Bank (Mo. App.) 269 S. W. 936. 

We have examined the case of Avery v. Ins. Co., supra, cited by defendant, 
and find that in the case of word “vexatiously” was attempted to be denned 
but the definition was not sufficient. No such situation appears in the instructions 
involved in the case at bar. 

[5] It is claimed there is no evidence of vexatious refusal to pay. The re- 
fusal to pay the loss was based upon the claim that the premiums upon the 
insurance were in default and that the $10.50 was paid upon new insurance upon 
the life of plaintiff and her children and not upon the policies in suit because 
deceased was in bad health at the time, and therefore the policies in suit were 
lapsed at the time of the death of deceased. 

Before the suit was filed defendant’s attention was called to the fact that 
the $10.50 was paid upon the policies in suit, and we think that there was evi- 
dence from which the jury could say the refusal to pay was willful and without 
reasonable cause. The application for the alleged new insurance was not pro- 
duced by defendant at the trial. No record was introduced in evidence showing 
the existence of such an application or the issuance of the claimed new _ policies, 
but this claim was substantiated by the oral testimony of the agent only. While he 
produced his collection book showing that he had credited a portion of the $10.50 
to the claimed new policies, this record showed credits for 1928 only. He produced 
no written evidence of the payment or crediting of any amount to pay 1927 prem- 
iums on the alleged new policies. The entries which were shown were made in the 
following year. The evidence of defendant shows that while the agent gave 
plaintiff credit for fourteen weeks premiums upon nw policies, the amount paid 
would not fully cover the premiums that would be due on them for that period. 
On the other hand that sum was exactly the amount due upon the policies in suit. 

The evidence showed that the defendant’s superintendent, after the death 
of insured, attempted to obtain plaintiff's receipt books and the policies in ques- 
tion from her children in her absence. There was no evidence that the defend- 
ant made any investigation to substantiate the claim of the agent that he col- 
lected the money on new policies before this suit was brought and after it had 
been notified to the contrary. It was for the jury to say whether the failure 
to pay is vexatious under the circumstances. Murray v. Ins. Co. (Mo. App.) 
265 S. W. 102; Cox v. Ins. Co., 154 Mo. App. 464, 135 S. W. 1013. We do not 
regard the case of State ex rel. v. Allen, 303 Mo. 608, 262 S. W. 43, and like 
cases cited by defendant in point. 

The judgments are affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


PIOTROWSKI vy. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Erie County. Aug. 24, 1931. 
252 New York Supplement 313. 
1. INSURANCE. 

Word “accident,” within policy providing for double indemnity in case of acci- 
dental death, means event not reasonably to be anticipated by person in particular 
circumstances. 

Word “accident,” literally interpreted, means to befall or a happening, 
but has acquired meaning of happening or event out:of usual order of 
things or not reasonably to be anticipated. Word is defined as event which 
takes place without one’s foresight or expectation; an event which proceeds 
from unknown cause, or is an unusual effect of known cause, and, there- 
fore, not expected ; and as event which is unusual and unexpected by person 
to whom it happens. 


(For other cases, see Insurance, Dec. Dig. § 329.) 
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2. INSURANCE. 

In determining liability under policy providing for double indemnity in case of 
accidental death, person is presumed to intend natural and probable consequences 
of acts. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

3. INSURANCE. ‘ 

Occurrence which naturally and probably results from situation in which per- 
son voluntarily places himself under unforeseeable circumstances is not an “acci- 
dent” within policy providing for double indemnity in case of accidental death. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

4. INSURANCE. 

Death of insured, shot by police officer attempting to effect arrest of insured 
fleeing after commission of felony, held not “accident” within policy providing for 
double indemnity in case of accidental death. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

5. INSURANCE. 

Where insured stealing automobile with others was shot by police officer during 
flight, death was natural result of flight and not accident, though insured was not 
in control of stolen automobile (Penal Law, §§ 2, 1293-a). 

(For other cases, see Insurance, Dec. Dig. § 529.) 

6. CRIMINAL LAW. 

Where deceased engaged with companions in joint commission of felony, acts 
of one were acts of all (Penal Law, § 2). 

7. INSURANCE. 

Death of insured, shot by police officer during flight, eld not “accident” within 
policy providing for double indemnity in case of accidental death, though driver of 
stolen automobile had already been killed. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

8. INSURANCE. 

Death of insured, shot by police officer during flight after commission of felony, 
held not “accident” within policy providing for double indemnity in case of acci- 
dental death, though police had no specific intention of killing anybody. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

9. INSURANCE. 

Beneficiaries of insured, killed while committing felony, should not recover un- 
der policy not specifically covering risk. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Action by Jadwiga Piotrowski against the Prudential Insurance Company of 
America to recover accident insurance. : 

Judgment for defendant. 

H. B. & B. H. Butterfield, of Buffalo (Boyce H. Butterfield, of Buffalo, of 
counsel), for plaintiff. 

Roland Crangle, of Buffalo, for defendant. 

Noonan, J. 

This is an action to recover upon a policy of insurance upon the life of Henryk 
Piotrowski. By the contract of insurance the defendant undertook to pay a cer- 
tain sum upon the death of the insured, and a certain additional sum for death “sus- 
tained solely through external, violent, and accidental means.” The death claim has 
been paid, and the sole question remaining is whether the death of the insured was 
the result of accidental means within the intent of the policy. 

Upon the trial the facts in the case were undisputed. At the time of his death 
the insured was in the company of three other men. They, together with the in- 
sured, had stolen a Dodge car and were engaged in an endeavor to escape from po- 
lice officers who were pursuing them for the purpose of arresting them. In order 
to prevent them from escaping, the police officers, or some of them, fired at the car 
in order to stop it, but without any specific intention of killing its occupants. The 
shots took effect, killing the driver of the car and the insured. 
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By section 1293-a of the Penal Law, the stealing of the automobile constituted 
larceny, and there is sufficient evidence of its value to determine that it was grand 
larceny in the second degree at least, and therefore a felony. It follows that the 
police officers were justified in shooting if it was necessary to do so in order to 
effect an arrest, and that the killing under such circumstances would be justifiable 
homicide. 

At the close of the evidence the plaintiff asked to go to the jury upon the fol- 
lowing questions : 

Was the insured’s death caused by external, violent, and accidental means with- 
in the meaning of the policy? 

Was the insured’s death the natural, reasonable, and legitimate consequences of 
his voluntary acts? 

Under all the evidence was the insured bound to expect to be killed by the po- 
lice officers in the manner detailed by the witnesses ? 

Did the insured, by his own yoluntary acts, place himself in a situation where 
his death was the natural, probable, and foreseeable result of such acts? 

The defendant moved for a dismissal of the complaint and also separately for 
direction of a verdict for the defendant upon the ground that the plaintiff had fail- 
ed to show that the death of the insured was caused by external, violent, and acci- 
dental means within the meaning of the policy. 

The court held that there was no disputed question of fact to be submitted to 
the jury, and ruled that a verdict should be directed. Thereupon the parties en- 
tered into the following stipulation: “It is stipulated that the court may direct a 
verdict in the absence of the jury with the same force and effect as if the jury 
were present. 

If the death of the insured was caused by accidental means within the meaning 
of the policy, a verdict should be directed for the plaintiff; if not, a verdict should 
be directed for the defendant. It is therefore necessary to determine the meaning 
of the werd “accidental” as used in the policy. Etymologically, the word “accident” 
is derived from the Latin “ad” and “cadere,” which is literally interpreted as “to 
befall.” and thus means “a happening.” It has, however, acquired the meaning of a 
happening or event out of the usual order of things or not reasonably to be anti- 
cipated. Webster defines it as “an event that takes place without one’s foresight or 
expectation ; an event which proceeds from an unknown cause, or is an unusual 
effect of a known cause, and, therefore, not expected”; and Bouvier defines it as 
“an event which, under the circumstances, is unusual and unexpected by the person 
to whom it happens.” Bouv. Law Dict. vol. 1, p. 51. There are many other defi- 
nitions given by various authorities, including courts of law, and in all of them the 
chief element is the unexpectedness of the event on the part of the person to whom 
it happens. 

[1-3] These definitions are not to be taken so literally that any event, however 
natural and usual it may be, can be regarded as an accident if actually unexpected. 
Rather these definitions are to be taken as meaning that the event is such as would 
not reasonably be anticipated by a person situated as was the one to whom the event 
occurred, whether he actually had anticipated it or not. This is in accordance with 
the presumption that a person intends the natural and probable consequences of his 
acts and, accordingly, if the consequences are natural and probable, he will not be 
heard to say that he did not intend them. In this view any occurrence which nat- 
urally and probably results from the situation in which a person voluntarily places 
himself under such circumstances that he can foresee, or will be presumed to fore- 
see, the result, must be held to be expected by him and is not, therefore, in any 
proper sense an accident. Paul v. Travelers’ Insurance Co., 112 N. Y. 472, 20 N. E. 
347, 3 L. R. A. 443, 8 Am. St. Rep. 758; Appel v. Aetna Life Insurance Co., 86 
App. Div. 83, 83 N. Y. S. 238; 1 C. J. 429, § 73, and 431 note, citing Fidelity & Cas- 
ualtv Co. of New York v. Stacey’s Ex’rs (C. C. A.) 143 F. 271,5 L. R. A. (N. S.) 
657, 6 Ann. Cas. 955; Taliaferro v. Travelers’ Protection Ass’n of America (C. C. 
A.) 80 F. 368. 

The decision which comes nearest to the present upon the facts is Railway 
Mail Association v. Moseley (C. C. A.) 211 F. 1. In that case the insured was 
about to be arrested by a police officer for a misdemeanor; he resisted arrest by 
drawing a pistol and shooting at the officer thereby wounding him in the back. The 
officer pursued the insured, who fled, and during the pursuit the officer shot at in- 
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sured and killed him. The’ similarity of the two cases rests in the fact that the 
insured was slain by a police officer while in flight after the commission of a fel- 
ony, for in the Moseley Case the insured had committed a felony by wounding the 
police officer. The difference between the cases is that in the Moseley Case the po- 
lice officer did not claim that he killed the insured because he was resisting arrest 
nor that he (the officer) fired for the purpose of effecting an arrest, but justified 
his action in shooting solely on the ground of self-defense. In the Moseley Case 
there was a clause in the policy relieving the insurer from liability for death re- 
sulting from the insured’s own vicious conduct. The court charged the jury, in 
substance, that if the police officer killed the insured in revenge for his own in- 
juries and not for the purpose of arresting him or in self-defense the plaintiff 
would be entitled to recover, but that if the insured was slain by the officer in at- 
tempting to make an arrest for a felony or in self-defense the plaintiff would not be 
entitled to recover. 

In the present case there is no clause in the policy corresponding to the vicious 
conduct clause in the Moseley Case, nevertheless the same reasoning is seen to ap- 
ply. If the conduct of the insured was such as to show that he voluntarily put 
himself in a position where he should expect that the natural and probable result 
would be that the police officers would fire at him and his companions, he was 
voluntarily assuming the risk of being killed and his death was not an accident. 
PC. Js 429; 8°73, 

[4] In the present case there is no room for the alternative suggestions of re- 
venge or unprovoked action on the part of the police. The enly reason which can 
be assigned for the shooting is the effort to make the arrest. The insured knew 
that he and his companions had committed a felony, he and they were aware that 
they were being pursued by the police, and they must be presumed to have known 
that the natural result of their flight was to induce the police to shoot at them for 
the purpose of stopping them. Therefore, the shooting was a natural and probable 
result of their flight and the death of the insured a natural and probable conse- 
quence thereof also. 

[5, 6] It is suggested that the insured not being in control of the stolen car, 
the jury might have found that the flight was not his voluntary act. The answer 
is that the insured having engaged with his companions in the joint commission of 
a felony, the acts of one are the acts of all. Penal Law, § 2. 

[7] It is also suggested that the driver of the car having been already killed 
when the shot which killed the insured was fired, and the car having been stopped 
by the death of the driver, the shooting of insured was an unnecessary act and, 
therefore, not to be anticipated or foreseen. The court will not, however, indulge 
in refinements of this character. The insured was bound to anticipate that the po- 
lice would fire so long as they considered it necessary to do so, and on the evidence 
it appears that they had considered the second shot a necessary one, for they thought 
the swerving of the car, because of the driver’s death, was an attempt to ditch the 
police Car. 

[8] lt is further suggested that because the police had no specific intention of 
killing anybody the death must be regarded as accidental. This reasoning is falla- 
cious. If the shot was intentional it would be argued, and justly, that the exist- 
ence of an intention to kill on the part of the police would not affect the question 
of accident because it is the viewpoint of the insured which governs, and if that ar- 
gument is sound, as it has been so often held to be, the lack of intent to kill on the 
part of the police is of no more weight than the presence of such intent. 

To state the proposition briefly, the insured voluntarily put himself in a po- 
sition where he should have foreseen that a fusillade would be directed against the 
car in which he and his companions were escaping. He must have known that a 
natural and probable result of such a fusillade would be the wounding or killing of 
himself and his companions or of some of them. He knew the risk and intended to 
assume it; therefore, as a matter of law his death was not caused by accidental 
means (1 C. J. 429, § 73), and the plaintiff is not entitled to recover. Fabian v. 
Prudential Insurance Co., 139 Misc. Rep. 640, 249 N. Y. S. 1; Manno v. Metro- 
politan Life Insurance Co., 139 Misc. Rep. 848, 249 N. Y. S. 471. 

[9] It would also be against a sound public policy to permit the plaintiff to re- 
cover. When one is killed while committing a felony, his beneficiaries ought not to 
recover under an insurance policy that does not specifically cover the risk. 
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In accordance with the stipulation herein, a verdict is hereby directed in favor 
of defendant and against the plaintiff, dismissing her complaint on the merits, with 
costs, and judgment may be entered accordingly. 





In re CZARNIAR’S ESTATE. 
Surrogate’s Court, Niagara County. July 9, 1931. 
251 New York Supplement 536. 
1. INSURANCE. 

Statute relating to rights of beneficiary and his representatives to insurance 
money as against insured’s representatives and creditors held not retroactive 
(Insurance Law, § 55-a, as added by Laws 1927, c. 468). 

Insurance Law, § 55-a, as added by Laws 1927, c. 468, provides that, 
if policy of insurance, whether “heretofore or hereafter issued,” is ef- 
fected by any person on his own life or on another’s life in favor of 
person other than himself, lawful beneficiary or assignee thereof, other 
than insured or person so effecting such insurance, or his executors or 
administrators, shall be entitled to its proceeds and avails against credi- 
tors and representatives of insured, and of person effecting same, whether 

or not right to change beneficiary is reserved or permitted, and whether 

or not policy is made payable to person whose life is insured if beneficiary 

or assignee shall predecease such person, 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 

Beneficiary having predeceased insured, policy held payable to insured’s exe- 

cutors and passed under insured’s will to exclusion of beneficiary’s executors. 
The policy, originally made payable to “executors, administrators, or 

assigns of the assured,” provided that, if there should be no beneficiary 
living at insured’s death, insurance should be payable to insured’s execu- 
tors, administrators, or assigns, unless otherwise provided in policy, and 
reserved to insured right to change heneficiary. After policy was issued, 
insured changed beneficiary, designating his daughter as such. Subsequently, 
beneficiary predeceased insured, survived by her husband, who was named 

as executor under her will. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

Proceeding in the matter of the estate of Antoni Czarniak, deceased, involv- 
ing rights to proceeds of decedent’s life insurance policies. 

Decree in accordance with opinion. 

Hunt & Carrie, of Niagara Falls, for executrix. 

David Diamond, of Buffalo, for executor of Stanislawa Siembida. 

Gop, S. 

Two policies of insurance were issued to decedent by the Prudential Insur- 
ance Company of America for the sum of $2,000 each on the 17th day of No- 
vember, 1921, payable to “the executors, administrators or assigns of the Insured.” 

Immediately following the clause making each policy payable to “the exe- 
cutors, administrators or assigns of the Insured” there is the following pro- 
vision: “If there be no beneficiary living at the death of the Insured the amount 
of insurance shall be payable to the executors, administrators or assigns of the 
Insured, unless otherwise provided in the Policy. The right to change the bene- 
ficiary has * * * been reserved by the Insured.” 

The beneficiary in each of said policies was changed on December 19, 1921, 
designating Stanislawa Ciesielska, daughter of the insured, as beneficiary. Sub- 
sequently the beneficiary married John W. Siembida, who survived her and was 
named executor under her will. 

If no change of beneficiary had heen made, the latter clause above quoted 
would have been considered surplusage. With the change of beneficiary from “the 
executors, administrators or assigns of the Insured” to Stanislawa Ciesielska, the 
clause became very effective. In fact just as effective as if said Stanislawa Ciesiel- 
ska had been made the beneficiary when the policies were issued. 

The beneficiary died on the 24th day of December, 1930, and the insured died 
on the 4th day of February, 1931. 

The executrix of the last will and testament of the insured and the executor 





1134 The Insurance Law Journal, Vol. 77 | Nov., 1931 


of the last will and testament of the beneficiary have each made claim to the 
said policies. The policies have been left with the court, pending the determina- 
tion of the matter. 

[1] The executor of the estate of the beneficiary makes claim to the same by 
virtue of section 55-a of the Insurance Law and has cited in support of his con- 
tention Chatham Phenix National Bank & Trust Co. v. Crosney, 251 N. Y. 189, 
167 N. E. 217. This section was added by chapter 468 of the Laws of 1927 and 
is not retroactive. 

The executrix of the estate of the insured claims the same because of the 
fact there was no beneficiary living at the death of the insured. 

[2] If no change of beneficiary had been made, the proceeds would have 
been payable to the executors, administrators, or assigns of the insured. If the 
beneficiary, Stanislawa Ciesielska, had been living at the time of the death of the 
insured, the moneys would have been payable to her, the only effect of the change 
of beneficiary being to make the money payable to her, rather than the executors, 
administrators, or assigns of the insured. It did not change any other parts of 
the contracts of insurance. Consequently, there being no beneficiary living at the 
time of the death of the insured, the amount of insurance in each policy. became 
payable to the executors, administrators, or assigns of the insured under the terms 
of the policies. - 

After the death of the beneficiary, the insured made his will in which he 
bequeathed the proceeds of these policies. He had the legal right to do so after 
the death of the said beneficiary. Therefore the proceeds of these two policies 
pass under the will of the insured, rather than under the will of the beneficiary. 

Let a decree be entered accordingly. 


MACKENZIE v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
Supreme Court, Appellate Term, First Department. June 25, 1931. 
251 New York Supplement 528. 
1. INSURANCE. 


Life policy provision respecting presumption of permanency of total disability 
held not to contemplate payment of benefits to assured for temporary disability. 
Clause of policy, providing that “total disability shall be presumed to 
be permanent when it is present and has existed continuously for not 
less than three months,” was intended to extend assured benefits of policy 
when doubt existed as to whether disability was permanent. 
(For other cases, see Insurance, Dec. Dig. § 528.) 
2. INSURANCE. 
Assured’s admission that he had recovered from disability when he presented 
claim held fatal to cause of action for permanent total disability. 
(For other cases, see Insurance, Dec. Dig. § 528.) 


Appeal from Municipal Court, Borough of Manhattan, Second District. 

Action by Robert Mackenzie against the Equitable Life Assurance Society 
of the United States. From a judgment (139 Misc. Rep. 288, 248 N. Y. S. 413) 
for defendant, plaintiff appeals. 

Affirmed. 

Argued June term, 1931, before Levy, Callahan, and Untermyer, JJ. 

Harry Wylan, of New York City, for appellant. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for respondent. 

Per Curiam. 


[1, 2] The policy does not contemplate payment of benefits to the assured for 
temporary disability. The clause providing that “total disability shall be presumed 
to be permanent when it is present and has existed continuously for not less than 
three months” was clearly intended to extend to the assured the benefits of the 
policy when doubt existed as to whether the disability was permanent. The plain- 
tiff’s admission that he had recovered from his disability at the time he pre- 
sented his claim is therefore fatal to his cause of action. : 

Judgment affirmed, with $25 costs. All concur. 





Cantor et al. v. Reserve Loan Life Ins. Co. 


LANCIANO v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Term, First Department. June 25, 1931. 
251 New York Supplement 530. 
INSURANCE. 


Excluding testimony of defendant insurer’s physician who examined assured 
during last illness, respecting assured’s condition on such examination, held re- 
versible error. 

The exclusion of such evidence was reversible error in view of fact 
that plaintiff’s counsel had previously, on examination of another physician, 
disclosed the cause of assured’s death. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Municipal Court, Borough of Manhattan, Eighth District. 

Action by Cosimo Lanciano, as administrator of the goods, chattels, and 
credits which were of Mary Lanciano, deceased, against the Prudential Insurance 
Company of America. Judgment for plaintiff, and defendant appeals. 

Reversed, and new trial ordered. 

\rgued June term, 1931, before Levy, Callahan, and Untermyer, JJ. 

Solon Weit, of New York City, for appellant. 

Joseph A. Boccia, of New York City, for respondent: 

Per CurIAM. 

Although the evidence does not require a finding that there was a breach 
of the condition of sound health at the date of the policy, reversible error is pre- 
sented by the ruling of the trial judge excluding the testimony of the physician 
called by the defendant, who examined the assured during her last illness, as to 
her condition at the time of such examination; plaintiff's counsel having pre- 
viously, upon examination of another physician, disclosed the cause of the pa- 
tient’s death. Capron v. Douglass, 193 N. Y. 11, 85 N. E. 827, 20 L. R. A. (N. S.) 
1003. 


Judgment reversed, and new trial ordered, with $30 costs to appellant to abide 
the event. 


CANTOR et al. v. RESERVE LOAN LIFE INS. CO. No. 13196. 
Supreme Court of South Carolina. July 7, 1931. 


159 Southeastern Reporter 542. 
2. INSURANCE. 

On disputed fact question whether receipt made life insurance policy effective 
immediately, insurer, notwithstanding requested directed verdict after beneficiaries’ 
testimony, held entitled to introduce evidence and go to jury. 

Insurer should have been allowed to show what occurred when ap- 
plication for policy in question was taken and receipt was given, and to 
show character of receipt, which did not in itself disclose that it was a 
binding receipt making insurance effective from date of receipt, and in- 
surer should also have been allowed to show that receipt was for only 
$5, whereas annual premium on policy for person of age of applicant was 
over $46. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. INSURANCE. 

In determining whether insurer mailing policy to agent constitutes delivery to 
applicant, intent with which insurer mailed policy is competent. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

Appeal from Common Pleas Circuit Court of Greenwood County; T. J. 
Mauldin, Judge. 

Action by Gussie Cantor and another against the Reserve Loan Life Insur- 
ance Company. From a judgment on a directed verdict for plaintiffs, defendant 
appeals. 

Reversed and remanded. 


Frank G. West, of Indianapolis, Ind., and W. H. Nicholson and R. F. Davis, 
both of Greenwood, for appellant. 


Park, McDonald & Todd, of Greenwood, for respondents. 
BonuHaM, J. 


The plaintiffs bring their action against the defendant claiming that they are 
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the beneficiaries named in a policy of insurance issued by the defendant on the 
life of Abraham Samuels, of Greenwood, S. C., which defendant refuses to pay. 
The complaint alleges that the said Abraham Samuels at the solicitation of J. C. 
Rushton, the soliciting agent of the defendant, on the 22d day of July, 1927, made 
written application to the defendant for a policy of life insurance in the sum of 
$1,000, naming the plaintiffs as beneficiaries; that thereupon J. C. Rushton issued 
to Samuels a binding receipt of the insurance company, whereby the insurance 
was made effective on the date of the receipt; the receipt is set out in full in the 
complaint. Its pertinent features are as follows: 

“Received of Abraham Samuels Five Dollars Cash in full for the first annual 
premium on 1,000 Dollars Insurance.” 

“The insurance shall take effect and be in force according to the terms of the 
policy for which this settlement is given.” 

There is set out in the complaint (paragraph 5) another form of receipt 
which, it is alleged, is issued. when it is not the intention of the parties to put the 
insurance into immediate effect. It is further alleged that, on August 15, 1927, the 
application was approved by the company, and on August 17, 1927, its policy, 
No. 139,889 was issued to Abraham Samuels for the sum of $1,000; that, on 
August 19, 1927, the policy was mailed to J. C. Rushton at Greenville, S. C., 
for delivery to Samuels; that on August 20, 1927, Samuels was injured in an 
automobile accident and died next day, August 21; and that the said policy was 
not delivered to the insured, but was. returned to the company, whose binding re- 
ceipt put the policy into force and effect on the 22d day of July, 1927. They 
further allege that the defendant denies liability. 

The defendant answered, reserving its right to renew its motion to strike out 


paragraph 5 of the complaint, and to demur. 

It admits paragraphs 1, 2, and 3 of the complaint, which set out the corporate 
capacity of the defendant; the capacity of Jesse F. Ouzts, Jr., as general agent, 
and of J. C. Rushton, as soliciting agent of the company. It admits so much of 
paragraph 4 as alleges the issuance of the receipt set out in it, but denies that 
it was a binding receipt, which made the insurance effective as of that date; 
that the receipt was delivered to Samuels in connection with the making of his 
application, and as a part of the same transaction, which application contained 
the agreement of Samuels to this effect; that the policy applied for should not 
take effect unless the applicant was alive and in good health at the time of 
delivery, nor then unless the first annual premium has been paid in cash, or by 
note; that any delivery of the policy to an agent, or other person, or mailing the 
same to the applicant, should not be regarded as a delivery to him until actually 
received by him and the company’s form of receipt is duly signed. 

The answer admits so much of paragraph 6 of the complaint as alleges the 
approval of the application, and that a policy numbered 139,889 in the sum of 
$1,000 was prepared by defendant and mailed to its soliciting agent at Green- 
ville, S. C., but denied all other allegations of the paragraph, and denies that any 
completed contract of insurance was consummated with Samuels. 

The answer admits so much of paragraph 7 as alleges the injury to, and the 
death of, Abraham Samuels on August 21, 1927, and that the policy was never 
delivered to him, and denies that defendant issued its binding receipt whereby the 
policy was put in force on the 22d day of July, 1927. 

Defendant admits that it denied liability. 

For further answer it was alleged: 

That the established annual premium for a policy of the character applied 
for by Samuels, and at his age, is $46.06 per $1,000 of insurance, no part of 
which has heen paid except the sum of $5. 

That when prepared the policy was mailed to the company agent at Green- 
ville, S. C., with instructions not to deliver it unless the applicant were alive 
and in good health, and then only upon the payment of the first annual premium 
in full and the signing of the policy receipt; that the policy was not received 
by the agent until the morning of August 22d, at which time the applicant was 
dead. That defendant has tendered to plaintiffs the sum of $5 paid by the appli- 
cant, and has paid that sum into the hands of the clerk of court. 


Further answering defendant alleges: That the receipt given to Samuels pro- 
vided that “the insurance shall take effect and be in force according to the terms 
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of the policy for which this settlement is given”; that the policy applied for 
contains the following provision: “This policy shall not take effect unless de- 
livered to and received by the insured while alive and in good health, nor then 
unless the first premium has been paid.” 

It appears from the transcript of record that there was much confusion in 
the trial of this case, due, it may be, in part to the fact that the leading counsel 
for defendant is from another jurisdiction, and is not familiar with our’ forms 
and rules of practice and procedure. 

[1] Notice had been given by defendant that it would move before Judge 
Featherstone for an order striking out paragraph 5 of the complaint. When the 
matter came on for hearing, defendant’s counsel desired to argue, in addition to 
its motion to strike out paragraph 5, a demurrer to the complaint. To this plain- 
tiff’s counsel objected because no notice of demurrer, with grounds thereof, had 
been given. The motion was denied; the demurrer was not heard. Although de- 
fendant in answering reserved its right to renew its motion to strike and its 
right to demur. It does not appear that when the case came up for trial before 
Judge Mauldin that defendant availed itself of its rights thus reserved. There- 
fore its exceptions along this line are not available to it. However, this is not im- 
portant in the view which we take of the appeal. 

[2] At the close of the testimony for the plaintiffs the counsel! for defendant 
moved for a directed verdict in its favor. There ensued much colloquy and argu- 
ment between counsel and the court. 

“Mr. Davis. I understood that Mr. West didn’t have any testimony. I intro- 
duce this application here (indicating) in evidence. 

“Court. This is a motion to direct verdict on the plaintiff's testimony. 

“Mr. Todd. If it is refused, we are entitled to a directed verdict. 

“Court. The testimony for the plaintiff is closed, we are considering a motion 
for a directed verdict. If I direct that verdict that ends the case, if I 
I will hear from you further. 

“Mr. Todd. Upon this same testimony and upon the pleadings, we should 
have a verdict for the plaintiff. 

“Mr. Park. My friends have made a motion to direct a verdict, which means 
they have no testimony. 

“Mr. Park. That application is not before the Court, they are making a motion 
for a directed verdict. 

“Court. There is nothing before the Court now except the receipt. 


“Court. It stands admitted here that the policy was issued, it had gone into 
the mail before his injury. There is no other way to look at it. We are trying 
to get at the justice of the thing. What did this man take the policy for, he took 
it for his protection. Did he have a valid policy? It depends on whether or not 
that policy was issued and delivered. There is no question about it having been 
issued as far as the function of the company in writing the policy is concerned. 
It stands admitted here that it was put in the post office, delivered to the agent, 
which in effect is delivery to the insured. There is nothing to do here but to 
direct a verdict for the plaintiff, because they move on the same ground as you do. 

“Mr. Davis. We just want to introduce the depositions and the application 

“Court. I don’t see that there is anything else here to talk about further. 

“Mr. West. I feel that I have not had an opportunity to fairly present my 
client’s case. I feel that in view of the fact that I am not a member of. this 
bar, or a resident of this State, and not familiar with the rules of your court, 
I have not fairly presented my client’s case. 


don’t, 


“Court. You are aided by able counsel. It is not any reflection upon your 
ability. 

“Mr. West. Will your Honor, in your discretion, allow us to withdraw our 
motion and put in this evidence? 


“Court. I don’t think there is any use to try this case any further. If what is 
admitted is true, how can we go any further. As for the motion to direct a ver- 
dict for the defendant, I refuse to direct a verdict for the defendant. 

“Mr. Park. We are willing for them to introduce what they are offering now. 


“Court. The plaintiff has made out its case by the admitted facts under the 
pleadings. 
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“Mr. Davis. I would like your Honor to pass upon this motion of the plain- 
tiffs for a directed verdict. Our motion is withdrawn. 

“Court. You made a motion for a directed verdict for the defendant and the 
court has refused it. Now, I say there is nothing further in this case as I see 
it to require the time of the court. 

“Mr. Park. In order to give them every consideration we are willing for them 
to put in whatever competent testimony they want to. 

“Court. The court must take care of itself, you haven’t time to go over 
unnecessary ground. 

“Court. I must respectfully decline to direct a verdict for the defendant on 
their motion. I think the plaintiffs are entitled to a verdict here. Write a verdict 
for the plaintiffs for the amount. 

“Mr. West. I want this record to show that this defendant requested the 
Court’s permission to introduce in evidence the testimony in its respective dep- 
ositions, which request the court refused, and to which refusal of the court 
the defendant excepted, and thereupon the court directed a verdict for the 
plaintiffs.” 

So it appears that defendant made a motion for a directed verdict at the 
close of plaintiff’s testimony. And plaintiffs urged that, if defendant’s motion was 
denied, they were entitled to a directed verdict. To this his honor assented, and 
the motion was granted. 

The learned judge seems to have predicated his ruling upon the assumption 
that the admissions of the answer and plaintiff’s testimony justified the allega- 
tions of the complaint and proved plaintiff’s contentions. We do not assent to this 
position. 

The complaint alleges the policy was never delivered to Samuels. It is sought 
to recover upon the receipt issued to him when the application was signed; this 
the complaint styles a “binding receipt,’ whereby the policy was put into force 
on the 22d day of July, 1927, the date of the applicaiton. 

Defendant denies that this was a binding receipt which put the policy in 
force as of the date of the application, and pleaded that the receipt on its face 
showed that the insurance was to become effective as by the terms and at the 
date provided by the policy applied for. 

\ close analysis of the receipt discloses that there is nothing in the instrument 
itself to show that it is what is known as a “binding receipt,” which put the 
insurance into effect as of that date. It required evidence de hors the receipt to 
show that it was given as, and was intended to be, a binding receipt. Evidently 
plaintiff's counsel appreciated this fact, and sought to furnish this proof by the 
testimony of the witness Wertz, who was not an agent of the defendant, but an 
assistant of some sort to the soliciting agent Rushton. He testified (folios 102- 
104) : 

“QO. Did you tell him what kind of receipt you were giving him? 

“Mr. West. We object. 

“A. Yes, sir. We told him of course, and collected the money by telling 
him he was protected by paying on it. That is the only ground we ever have 
to collect any money. 

“QO. That was the only ground you had to collect.any money was what you 
told him? A. Yes, sir. 

“O. Did you describe it to him as a binding receipt? A. Yes, sir.” 

That was on direct examination by plaintiff’s attorneys; on cross-examina- 
tion this occurred (folios 115-119, inclusive) : 

“O. Read the language of the reccipt whereby the company obligates itself 
to make that effective as of the time of the application. A. If I do that, I would 
be saving whether it binds or didn’t bind the company. We gave him a reccipt 
for that. I don’t suppose a man ever reads a receipt and application. 


“Q. Can you answer the question, as to the language of the receipt whereby 
the company obligates itself and binds itself from the time of the application? A. 
I don’t suppose Samuel taken the receipt on the strength of the wording of the 
receipt. He taken it on the statement we made him. 


“Q. The statements you made to him were made in the face of and in viola- 
tion of the terms of the receipt. 
“Mr. Todd. I object to that. 
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“Court. Let him answer the question. 

“A. I don’t know of any violation. I don’t know what you refer to. 

“Q. Had you been auhorized by any form of receipt furnished or in use at 
that time in connection with your assistance to Mr. Rushton to say to any appli- 
cant for insurance that their insurance became effective from the time of the 
application? Had you been authorized in any manner to make any such repre- 
sentation to any applicant? A. From whom? 

“Q. From the Reserve Loan Life Insurance Co? Did you hold any contract 
with the Reserve Loan Life Insurance Co.? A. No, sir. 

“QO. What did you know with reference to the power granted to Mr. Rush- 
ton? A. I never read his contract. 

“Q. You don’t know whether he was furnished with any criteria other than 
the form of application and form of receipt used in the Samuels case? A. No, 
air.” 

Surely the defendant was entitled to have this issue of fact thus made to 
go to the jury. Certainly, it was entitled to offer evidence to contradict this su- 
perserviceable witness for the plaintiff. It was denied this right. It was denied 
the right to offer any evidence. 

[3] Again, his honor, in granting the motion for directed verdict for plain- 
tiff, said: “Did he have a valid policy? It depends on whether that policy was 
issued and delivered. There is no question about it having been issued as far 
as the function of the company in writing the policy is concerned. It stands ad- 
mitted here that it was put in the post office, delivered to the agent which is 
in effect delivery to the insured.” 

There is a line of decisions to the effect that the delivery of a policy to the 
agent of an insurance cimpany to be delivered to the applicant to whom a bind- 
ing receipt has been given is delivery to the insured. There is an even stronger 
line of decisions to the effect that the above rule applies only when there is 
nothing left for the agent to do but hand or send the policy to the insured. If 
there is something else to be done, the delivery is not complete till those things 
are done. With what intent was the policy delivered to the agent? It is said 
by our own court in the case of Williams v. Philadelphia Life Ins. Co., 105 S. 
C. 305, 89 S. FE. 675, 676, that, if it is the intention of the company when mailing 
the policy that it is to be delivered without further action on the part of the 
insured, the delivery is complete when the policy is placed in the post office. But 
“the test is whether the policy is mailed to the agent without any other inten- 
tion than its unconditional delivery to the applicant.” 

[4] We are not passing upon the merits of the case at bar. The only matter 
we are considering is whether defendant should not have been allowed the op- 
portunity to show by its witness, documents, and depositions the intent with 
which the policy had been mailed to the agent at Greenville. It should have 
been allowed to show that the annual premium on the policy written at the age 
of the applicant was $46.06; that only $5 had been paid. It should have been 
allowed to show what occurred when the application was taken and the receipt 
was given, and the character of the receipt. Such testimony was competent and 
relevant on the issue of “binding receipt” and “delivery” as they were made by 
the pleadings and by the testimony of Wertz. This opportunity was denied it, 
questions: * * * Is your hearing or vision impaired and have you any infirmity, 
years old. He had for many years been a machinist and blacksmith, following 
all over it. Its appearance was such that a casual observer of him would almost 
his vision as to, in any substantial degree, interfere with his usual vocations as 
by directing a verdict for plaintiff on plaintiff’s testimony and the pleadings. 
We do not think that the answer admitted the essential issues of the case. If 
it were true that the admissions of the answer entitled plaintiffs to a verdict, 
the course for plaintiffs to pursue would have been to demur to the answer as 
not stating a defense, and to move for verdict on the complaint. But plaintiff 
thought it necessary to offer testimony in support of the allegation of the com- 
plaint. We think defendant should have been allowed to offer testimony in 
reply to it. 

[5] The court and plaintiff’s counsel seem to have been of the opinion that 
defendant’s counsel having made a motion for directed verdict for defendant, 
at the close of plaintiff’s testimony, which motion was overruled, was precluded 
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from offering testimony in its own behalf. Such rule prevails in federal courts ; 
it does not prevail in our state courts. 

“A motion for the direction of a verdict cannot properly be made until all 
the testimony on both sides which is to be submitted to the jury has been intro- 
duced.” McCown vy. Muldrow, 91 S. C. 540, 74 S. E. 386, 392, Ann. Cas. 1914A, 
139; to the same effect is McIntyre v. Cameron, 124 S. C. 232, 117 S. E. 515. 

We have not discussed in detail and severally the questions made by the 
exceptions. As we have said we are not hearing this appeal on the issues made 
by the pleadings; we are simply holding that for the reasons given here there 
was error in directing a verdict for the plaintiff; and, since the case must go 
back for new trial, it is best that it be heard unaffected by any suggestion of the 
views of this court on the issuess and the evidence 

The judgment of the circuit court is reversed, and the case is remanded to 
that court for a new trial. 

Blease, C. J., and Cothran, Stabler, and Carter, JJ., concur. 


SCHANZENBACK v. AMERICAN LIFE INS. CO. No. 6734. 
Supreme Court of South Dakota. July 27, 1931. 
237 Northwestern Reporter 737. 
LIMITATION OF ACTIONS. 

Action on life policy brought nearly ten years after insured’s death held 
barred, though beneficiary did not know policy existed until limitations expired, 
since beneficiary was negligent in not sooner discovering policy (Rev. Code 1919, 
§ 2298). 

Facts were that there was no pretext that insurer was guilty of any 
fraud or concealment, and beneficiary’s strongest proof justifying her ig- 
norance was that she could not read, but she was surrounded by imme- 
diate relatives who could read; the policy was at all times after her hus- 
band’s death in her possession, being in a bureau drawer in general use 
with other papers, where she herself kept a policy of her own, and her 
married son kept a policy of his, and although it was claimed that the 
drawer contained a jumble of old canceled checks, photos, and other 
papers of little or no value and was seldom resorted to, the beneficiary 
was bound to know if she had anything of value therein, and she was 
guilty of negligence in not knowing. 

(For other cases, see Limitation of Actions, § 95[2].) 

Appeal from Circuit Court, Hughes County; John F. Hughes, Judge. 

Action by Karoline Schanzenback against the American Life Insurance Com- 
pany. From the judgment and an order denying defendant’s motion for a new 
trial, defendant appeals. 

Reversed. 

Bailey & Voorhees and T. M. Bailey, all of Sioux Falls (Fred H. Aldrich and 
George E. Leonard, both of Detroit, Mich., of counsel), for appellant. 

O’Keeffee & Stephens, of Pierre, for respondent. 

Per Curiam. 

This action was commenced to recover on a policy of life insurance. The 
policy was issued on the 3d day of August, 1912. The insured died on the 14th 
day of February, 1917. This action was not commenced until the 27th day of 
September, 1926. This was nearly ten years after the death of the insured, and 
the defendant, among other defenses, pleaded the statute of limitations. The 
policy contains the provision that: 

“No action shall be maintained on this policy unless brought within six years 
from the time that the beneficiary or claimant shall have knowledge of the 
death of the insured.” 

Plaintiff had knowledge of the death of the insured at the time that such 
death occurred, and the defendant now claims that under the above provision 
in the policy and the statute of limitations the action was barred. Plaintiff ex- 
cuses her long delay in bringing the action on the ground that she did not know 
of the existence of the policy until the expiration of the six-year period fixed 
by the statute of limitations; that therefore it was impossible for her to make 
proof of death and commence the action, and that for that reason the action is not 
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barred. No general verdict was submitted to the jury, but the question “Had 
the plaintiff any knowledge of the existence of the policy in suit prior to the 
15th day of February, 1923?” was submitted to the jury and was answered “No.” 
On receipt of this special verdict, the court made findings of fact and conclu- 
sions of law in favor of plaintiff, and entered judgment accordingly. From this 
judgment, and an order denying defendant’s motion for a new trial, defendant 
appeals. 

Was the cause of action barred? The action was not commenced within 
the time limited by the policy, namely, within six years after the death of in- 
sured was known to the beneficiary. Nor within six years after the cause of 
action accrued (the limit fixed by statute [Rev. Code 1919, § 2298]) unless, as 
respondent contends, the cause of action did not accrue under the terms of the 
policy until proof of death had been furnished to the company. Appellant argues 
that the proof of death is a part of the remedy, and that the cause of action 
accrued upon the death of insured. Irrespective of who may be right, both 
agree that proof of death must be made within a reasonable time after death 
where, as in this case, the policy does not fix a time limit. It certainly cannot 
be seriously contended that nine years after death is a reasonable time in which 
to make proof of death, nor that three years is. It is plain that more than six 
years elapsed after a reasonable time to make proof of death before this action 
was commenced, unless the peculiar circumstances render the delay of more 
than nine years reasonable. 

Respondent says her lack of knowledge of the existence of the policy is 
such a circumstance, and proof is within a reasonable time, if made promptly 
upon discovery of the policy. She cites several authorities to sustain her posi- 
tion. McElroy v. John Hancock Mutual Life Insurance Co., 88 Md. 137, 41 A. 
112, 71 Am. St. Rep. 400; Munz vy. Standard Life & Accident Ins. Co., 26 Utah, 
69, 72 P. 182, 62 L.. R. A. 488, 99 Am. St. Rep. 830; Metropolitan Life Ins. Co. v. 
People’s Trust Co., 177 Ind. 578, 98 N. E. 513, 41 L. R. A. (N. S.) 285; Trippe 
v. Provident Fund Soc., 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. 
Rep. 529; Cady v. Fidelity, etc., Co., 134 Wis. 323, 113 N. W. 967, 969, 17 L. R. 
A. (N. S.) 260. Other cases are cited as are also text writers and 14 R. C. L. 
1420, § 582 and 37 C. J. 969, § 350. But the cases cited, as well as the brief of 
respondent where there are quotations, qualify the broad statement that want 
of knowledge will excuse by adding that the lack of knowledge must be without 
negligence or fault of the party seeking to be excused. If the facts are such that 
respondent ought to have known, she cannot be excused simply because she did 
not know. We must accept the verdict of the jury that she did not know, but 
that does not meet the issue. The undisputed facts overwhelmingly show that 
she ought to have known. There is no pretext that appellant was guilty of any 
fraud or concealment. Respondent’s strongest proof justifying her ignorance 
is that she could not read, but she was surrounded by immediate relatives who 
could read. The policy was at all times after husband’s death in her possession, 
that is, it was not lost or hidden. It was in a bureau drawer in general use with 
other papers, where she herself kept a policy of her own, and her married son 
kept a policy of his. True, it is claimed the drawer contained a jumble of old 
canceled checks, photos, and other papers of little or no value and was sefdom 
resorted to, but we think she was bound to know if she had anything of value 
therein, and that she was guilty of negligence in not knowing. 

We therefore conclude that whether the cause of action accrued upon the 
death of assured, or not until a reasonable time thereafter allotted for making 
proof of death, it accrued much more than six years prior to the commencement 
of this action, and the cause was barred. 

Since the action is barred by the unexcused delays on the part of the plain- 
tiff and by the statute of limitations, is it not necessary to consider the other 
propositions submitted by the appellant. 

The judgment and order appealed from are reversed. 

Polley, P. J., and Campbell, Roberts, Warren, and Rudolph, JJ., concur. 
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SANCHEZ v. AMERICAN NAT. INS. CO. No. 8628. 
Court of Civil Appeals of Texas. San Antonio. June 3, 1931. 
Rehearing Denied July 8, 1931. 
40 Southwestern Reporter (2d). 240. 
INSURANCE. 

Under policy and statute, agent he/d unauthorized to change life insurance poi- 
icy by extending time for paying quarterly premium (Rev. St. 1925, art. 5063). 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

I‘rror from District Court, Bexar County; F. Stevens, Judge. 

Suit by Dolores de Sanchez against the American National Insurance Com- 
pany. To review a judgment on an instructed verdict for defendant, plaintiff 
brings error. 

Affirmed. 

Harry B. Berry, of San Antonio, for plaintiff in error. 

Carter & Carter, of San Antonio, for defendant in error. 

Bey, CY. 

Plaintiff in error, herein styled plaintiff, sued defendant in error, styled de- 
fendant, to recover on an insurance policy to recover insurance, penalty, and attor- 
ney’s fees. The court, after hearing the evidence, instructed a verdict for defend- 
ant. 

The facts show that the life of Julian Sanchez was, on April 18, 1929, insured 
for $1,000. The policy provided for payment of premiums quarterly; the first being 
payable in advance. That payment was made. The second payment was due on 
July 18, 1929, but the insured, under the law and terms of the policy, had until Au- 
gust 18 in which to pay the premium. Two minor children of Julian Sanchez, who 
died on August 26, 1929, swore that an agent of the defendant stated that he would 
get the company to grant another week in which to pay the premium. 


: It was not 
paid. 


The following provision is included in the policy: “All premiums under this 
Policy are payable in advance either at the Home Office or to any agent upon de- 
livery of a receipt signed by the President, Vice-President, Secretary or Actuary 
of the Company. No officer other than those stated and no Agent has the power 
to make or to modify this or any other contract of the Company in any respect 
whatever, and the Company is not responsible for, and shall not be bound by, any 
promises or representations made by any other than the officers named, and then 
not unless said promises or representations are in writing and signed by one of the 
officers stated.” 

The policy, as indicated, prohibits any change in the terms of the policy by any 
agent of the company, and the statutes of the state as emphatically deny any such 
authority. Article 563, Revised Statutes. It is provided in that statute that no 
“agent shall have the power to waive, change or alter any of the terms or condi- 
tions of the application or policy.” The agent is positively forbidden to make any 
such agreement as the two minors swore he made. 


The court properly instructed a verdict for defendant. 


2 The judgment is 
affirmed. 


TISON v. AMERICAN NAT. INS. CO. No. 23000. 
Supreme Court of Washington. 
July 21, 1931. 
: 1 Pacific Reporter (2d) 859. 
1. INSURANCE. 

Untrue answer in policy application must be made with intent to deceive 
insurer to avoid insurer’s liability (Rem. Comp. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. INSURANCE. ; ; 

Whether negative answer of insured, blind in one eye, to question whether 
vision was impaired, was made with intent to deceive insurer, held for jury 
(Rem. Comp. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. a An 

Evidence that insurer’s principal soliciting agent knew of insured’s defective 
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sight held admissible as bearing on intent to deceive by representation in ap- 
plication (Rem. Comp. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Department 1. 

Appeal from Superior Court, Pierce County; W. O. Chapman, Judge. 

Action by Emily Tison against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

M. W. Vandercook, of Seattle, for appellant. 

Wesley Lloyd, of Tacoma, for respondent. 

PARKER, J. 

The plaintiff, Mrs. Tison, commenced this action in the superior court for 
Pierce county secking recovery upon a $2,000 accident life insurance policy issued 
by the defendant, insurance company, insuring for her benefit the life of her 
deceased husband. The cause proceeded to trial in the superior court, setting 
with a jury, resulting in a verdict awarding to Mrs. Tison against the company 
recovery for the full amount of the policy. Final judgment was rendered ac- 
cordingly, from which the company has appealed to this court. 

The principal contention here made in behalf of the insurance company 
is that the superior court should have taken the case from the jury and decided 
as a matter of law that Mrs. Tison is not entitled to recover; timely, appropri- 
ate motions having been made in that behalf. The argument is, in substance, 
that the case should have been so disposed of upon the theory that Tison, in his 
application for the policy, made false statements as to his then physical condition 
with intent to deceive the company. 

The facts, as we think the jury was warranted in viewing them and evidently 
did view them, may be fairly summarized as follows: On November 16, 1928, 
Tison, at Eatonville, in Pierce county in this state, signed a filled-out blank 
application for the policy in question, reading in so far as need be here noticed, 
as follows: “I hereby apply to the American National Insurance Company of 
Galveston, Texas, for a policy to be based upon my answers to the following 
questions: * * * Is your hearing or vision impaired and have you any infirmity, 
deformity or defect? No.” Tison was solicited to make and sign this applica- 
_tion by the agency director of the Pacific Northwest Insurance Agency, Inc., 
the manager of the Pacific Coast Department of the company located at Seattle. 
The agency director filled out the blank, writing the answers, as he says, ac- 
cording to oral statements then made by Tison to him. Tison was then 49 
years old. He had for many years been a machinist and blacksmith, following 
one or the other of those occupations very efficiently, without any apparent 
handicap by reason of impaired eyesight. He had been blind in one eye since 
he was about 9 years old, having then by an accident lost the sight of that eye. 
The ball of that eye had not been removed, but it was shrunken and was white 
all over it. Its appearance was such that a casual observer of him would almost 
certainly notice that it was sightless. The agency director not only saw Tison 
while filling out the blank application, but also saw and talked to Tison on two 
or three other occasions before the issuance of the policy. On December 1, 1928, 
the policy was issued to Tison by the Seattle office of the company. 

On December 10, 1928, Tison was killed in his home near Eatonville by 
being shot by a burglar who had entered his home. Soon thereafter Mrs. Tison 
presented to the company due proof of Tison’s death and the cause thereof, 
and demanded payment of the $2,000 insurance. Thereafter on February 18, 
1929, the Seattle office of the company notified Mrs. Tison by letter denying 
liability under the policy, assigning as the only reason therefor the following: 
“The Company denies any further liability under the policy due to the fact that 
Mr. Tison stated in his application that his vision was not impaired and upon 
investigation we find that Mr. Tison had lost the sight of one eye completely 
quite a number of years ago and had this been stated on the application by Mr. 
Tison, the Company would not have issued him the policy.” Thereafter this 
action was commenced, resulting in verdict and judgment awarding to Mrs. 
Tison recovery from the company as above noticed. 

[1, 2] It may be conceded that Tison’s answer “No” to the application ques- 
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tion, “Is your hearing or vision impaired and have you any infirmity, deformity 
or defect?” was in a sense untrue, yet the jury might well believe, and evidently 
did believe, that Tison’s blindness in one eye was not such an impairment of 
his vision as to, in any substantial degree, interfere with his usual vocations as 
machinist or blacksmith, or interfere with his activities in any other respect. He 
had passed through some forty years of active life without that impairment of 
vision, if it may be so characterized, being of any substantial hindrance to him 
in either of these vocations, which necessarily called for the use of good eye- 
sight. However, his answer must have been not only untrue, but it must have 
been made with intent to deceive the company, to render it free of liability, as 
we have repeatedly held in view of that portion of section 7078, Rem. Comp. 
Stat., which has been a part of our Insurance Code since 1911, reading as follows: 
“No oral or written misrepresentation or warranty made in the negotiation of a 
contract or policy of insurance, by the assured or in his behalf, shall be deemed 
material or defeat or avoid the policy or prevent it attaching, unless such mis- 
representation or warranty is made with the intent to deceive. * * *” See our 
recent en banc decision in Houston vy. New York Life Insurance Co., 292 P. 445. 
We are of the opinion that, under the facts disclosed by the evidence which we 
have above summarized, it should not be held as a matter of law that Tison made 
the negative answer to the application question above quoted with intent to 
deceive the company, and that that question was by the trial court properly 
given to the jury to decide. 

[3] It is further contended that the company is in any event entitled to a 
new trial; it being argued in that behalf that the trial court erred in admitting 
evidence tending to show that the company’s agency director, evidently its prin- 
cipal soliciting agent, acquired knowledge of Tison’s being blind in one eye at 
the time he procured from Tison the application for the insurance and before the 
issuance of the policy. It seems clear to us that such evidence was admissible 
as bearing upon the question of Tison’s intent to deceive the insurance company. 
Brigham v. Mutual Life Ins. Co., 95 Wash. 196, 163 P. 380. 

We think the case does not call for further discussion, and conclude that 
the judgment must be affirmed. It is so ordered. 

Tolman, C. J., and Main, Mitchell, and Holcomb, JJ., concur. 





McGREGOR vy. NEW WORLD LIFE INS. CO. No. 23146. 
Supreme Court of Washington. July 24, 1931. 
1 Pacific Reporter (2d) 908. 
INSURANCE. 

Death of insured, shot by stranger on entering living room of insured’s 
employer, who had had trouble with strangers, held “accidental” within policy 
providing for double indemnity for accidental death, although insured knew 
strangers were intoxicated and armed. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Department 1. 

Appeal from Superior Court, Adams County; Matt L. Driscoll, Judge. 

Action by Alex McGregor, as guardian of the persons and estates of Albert 
Allen and Peter McGregor, Jr., minors, against the New World Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Graves, Kizer & Graves, of Spokane, for appellant. 

Richard B. Ott, of Ritzville, for respondent. 

Main, J. 


This action was brought upon a life insurance policy which provided for 
double indemnity in the event the death of the assured occurred through accidental 
means. The plaintiff, as guardian ad litem for the two minors, who were named as 
beneficiaries in the policy, brings the action. The cause was tried to the court 
without a jury, and resulted in a judgment in favor of the plaintiff in the sum 
of $1,500, together with interest and costs; and from this judgment the defendant 
appeals. 

The facts are these: Alex McGregor owned and operated what is referred to 
as the Bar U ranch, in Adams county, this state. Archie O. Johnson had, been 
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employed as foreman upon the ranch for a number of years. February 4, 1930, 
Jack Clancey and Harry Ludwig came to the ranch house with a gallon or more 
of moonshine whisky. They were strangers to McGregor, but he invited them 
into the house, and the three sat down in the living room, where for three or four 
hours they drank the liquor and talked. At about 3 or 4 o’clock in the afternoon, 
McGregor’s stepson, Albert Allen, a boy of about 13 years of age, upon returning 
from school, entered the ranchhouse through the front door into the living room. 
At this time McGregor, Clancey, and Ludwig were quarreling. ‘The boy passed 
out of the house, and at this time Johnson drove up in his automobile. The boy 
told him what was going on in the living room, and suggested that he go in. 
Johnson entered the house through the kitchen door, and, as he did so, met 
McGregor, who had come from the living room, with a wound on his head, his 
face and clothing covered with blood, and apparently in an intoxicated condition. 
After the boy had passed through the living room, and prior to the time McGregor 
and Johnson met in the kitchen, a fight between McGregor and the two others 
mentioned had taken place in the living room. McGregor told Johnson, when he 
met him in the kitchen, not to go into the living room, that the men were armed, 
and to let them alone. Johnson went to the door of the living room, and, as he 
was entering, Ludwig fired three shots at him, one of which struck him, and 
he died later in the day. At the time Johnson was entering the living room from 
the kitchen, Clancey had left that room by the front door and was several paces 
away. Ludwig was either just going out of the door or had stepped out a few 
feet, and, when he saw Johnson entering through the other door, turned and fired 
the shots, with the result stated. 

The question is whether Johnson’s death was accidental within the meaning 
of the policy, which provided for double indemnity in event of death from bodily 
injuries “effected solely through external, violent and accidental means. * * * ” 
The fact that Johnson voluntarily entered the living room, and that the shooting 
was the intended act of Ludwig, does not prevent the death from being accidental 
unless (a) Johnson by misconduct invited the act of Ludwig; (b) he voluntarily 
and knowingly entered into danger; or (c) the act of Ludwig was reasonably to 
be anticipated by him. If Johnson was not guilty of misconduct, did not know 
and appreciate the danger, or if the risk was not so apparent that an ordinary 
reasonable man would be held to have known and appreciated it, the killing was 
accidental within the meaning of the policy. 

In Employers’ Indemnity Corporation vy. Grant (C. C. A.) 271 F. 136, 139, 
20 A. L. R. 1118, it is said: “In some cases, however, the insured met his death, 
as the result of an intentional and designed killing of some third person, and it 
such killing was not the direct result of misconduct of the deceased, or was 
unforeseen and not reasonably to be anticipated by him, then his death is held to 
be the result of external, violent, and accidental means. For cases so holding, see 
the following: [citing cases.]” 

In Rowe v. United Commercial Travelers’ Ass’n, 186 Iowa, 454, 172 N. W. 
454, 458, 4 A. L. R. 1235, it is said: “He must have known and appreciated the 
danger or the risk must have been so apparent that as an ordinary reasonable 
man he must be held to have known and appreciated it, and with that knowledge 
have intentionally taken the risk. The act which brings him into danger may 
be voluntary, yet the exposure be involuntary.” 

The cases of Union Casualty & Surety Co. v. Harroll, 98 Tenn. 591, 40 S. W. 
1080, 60 Am. St. Rep. 873, Lovelace v. Travelers’ Protective Ass’n, 126 Mo. 104, 
28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, Postler v. Travelers’ Ins. 
Co., 173 Cal. 1, 158 P. 1022, and others that might be cited are to the same effect. 
The law on the question appears to be well settled, and it is not necessary here to 
multiply the citations. 


The inquiry must then be directed to whether Johnson was guilty of miscon- 
duct, knowingly entered into danger, or did not act as a reasonably prudent man 
would have, in entering the living room. Ludwig and Clancey were entire 
strangers to Johnson. He knew that they were armed, and it is a fair assumption 
that he knew they were intoxicated and that they had been fighting with McGregor. 
There is a little conflict in the evidence over the time that Johnson, in severe and 
strong language, addressed Ludwig and Clancey, but, when the evidence is 
properly considered and fairly weighed, we are satisfied that this remark of John- 











1146 The Insurance Law Journal, Vol. 77 | Nov., 1931 


son was after he was shot, and that prior to the shooting .he had spoken no word, 
but had simply entered the door of the living room. Even though Johnson knew 
that Clancey and Ludwig were intoxicated, that they were armed, and that they 
had been in a fight, he had no reasonable ground to believe that, if he entered 
the room, a total stranger to them, without doing anything to provoke trouble, he 
would be immediately shot. Under the facts of this case, we are of the opinion 
that it should not be held that Johnson knew of the danger and intentionally 
entered into it, or that, under the circumstances, he did not act as a. reasonably 
prudent man would in going into the living room. 

After considering all the facts and the law which is applicable thereto, we are 
of the opinion that Johnson’s death was accidental within the meaning of the 
policy. 

The judgement will be affirmed. 

Tolman, C. J., and Parker, Mitchell, and Holcomb, JJ., concur. 


SALTESZ v. SOVEREIGN CAMP OF THE WOODMEN OF THE WORLD. 
No. 6911. 
Supreme Court of Appeals of West Virginia. 
May 12, 1931. 
Rehearing Denied July 24, 1931. 
159 Southeastern Reporter 513. 
INSURANCE. 

Where insured’s answers to questions in applicat'on, made part of policy, are 
warranted to be true, falsity thereof forfeits policy, though made in good faith. 
Syllabus by the Court. 

“If the answers of the insured to the questions propounded to him in 
the application, which are made part of the policy, are by the policy war- 
ranted to be true, and if any of the answers are false in fact, the policy 
is thereby forfeited, though the answers were made in perfect good faith.” 
Marshall vy. Insurance Ass’n, 79 W. Va. 121, 90 S. E. 847. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

Error to Circuit Court, Kanawha County. 

Action by Andrew Saltesz against The Sovereign Camp of the Woodmen of 
the World. To review a judgment for the plaintiff, the defendant brings error. 

Reversed, and cause remanded for a new trial. 

Brown, Jackson & Knight, Lon H. Kelly, and Herman Bennett, all of Charles- 
ton, for plaintiff in error. 

Claude L. Smith, of Charleston, for defendant in error. 

MAXWELL, J. 


The Sovereign Camp of the Woodmen of the World, a corporation, com- 
plains of verdict and judgment against it for $1,110.00 in favor of Andrew Saltesz, 
father of Andrew Saltesz, Jr., deceased, and beneficiary in a policy for $1,000.00 
issued by the defendant on the life of the said decedent. The defense is precidated 
on alleged breach of warranties in the answers made by the decedent to questions 
propounded to him in his application for membership in the defendant. 

Written application for said membership was made by the decedent the 16th 
of August, 1927, he then being of the age of eighteen years and ten months. Pur- 
suant to said application he was physically examined by a physician the 20th of 
said month, and having been passed by the physician as physically fit a certificate 
of membership and insurance was issued and delivered to him the 6th of September, 
following. The insured died September 24, 1928. 

In his said application there appeared specific and categorical inquiries as to 
whether the applicant had ever suffered from or had any of certain specified 
diseases or symptoms, among them “shortness of breath.’ To each of such ques- 
tions he answered “No.” To the question “Have you consulted or been attended 
by a physician for any disease or injury during the past five years?” he also 
answered “No.” The application also contained a warranty by him that he was of 
sound bodily health and mind at the time of making the application. Upon the 
delivery of his certificate to him, September 6, 1927, he signed receipt containing, 
inter alia, this language; “* * * And warrant that I am in good health at this 
time and have not been sick or injured since the date ef my epplication. * * *” 
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The specific positions taken by the defense are: (a) that the applicant had con- 
sulted about his physical condition with a physician within five years prior to the 
date of the application; (b) that the applicant had suffered with shortness of 
breath and other symptoms of heart disease; (c) that he was not of sound bodily 
health when he made his said application; (e) that he was not in good health on 
the date of his receipt of his certificate of membership and insurance. 

Dr. B. W. Eakin, a physician of Tams, West Virginia, said that in 1923 or 
1924 he made a physical examination of Andrew Saltesz, Jr., he then being a boy 
in attendance at school, and “found a heart murmur and enlarged heart and apex 
beat.” The doctor testified: “I told the boy that he had a heart condition there, 
and he could not be as active as other boys, and he would have to lead a more cir- 
cumscribed life.” The same physician further testified that in May, 1925, when 
Andrew, Jr., had applied for work with the corporation for which the witness was 
physician, he made a thorough physicial examination of the boy and found him 
“just fairly well developed, very ruddy, fair complexion, chest not extraordinarily 
well shaped, and the apex of the heart enlarged, a very distinct murmur, and apex 
beat displaced over, below, and to the right of the normal position.” The doctor 
testified further: “I told the boy that he could not do any violent physical work; 
that he had a heart that had been injured, the valves had been injured; and that 
he would have to lead a more circumscribed life than the ordinary boy. * * *” 

On the 30th of December, 1927, Andrew consulted with Dr. A. H. Griggs, a 
physician of Beckley, West Virginia. This physician testified that the boy had a 
chronic heart disease, and that the patient stated that he had had shortness of 
breath for four months. About the middle of July, 1928, Andrew consulted with 
Dr. R. D. Roller, a physician of Charleston, West Virginia, who, upon diagnosis, 
ascertained that the patient was suffering with pulmonary tuberculosis and leak- 
age of the heart. Upon Dr. Roller’s advice the boy was taken to a sanatorium 
where the doctor examined him on more than one occasion and ascertained that 
in the addition to his other serious diseases the unfortunate boy was suffering with 
Bright’s disease. Dr. A. S. Black, a physician of Charleston, saw the boy at Tams 
a tew hours before his death. He considered that the patient died of tuber- 
culosis and so stated in the death certificate prepared by him. 

The form application to which Andrew subscribed contains a provision that 
the said application and all the provisions in the constitution, laws, and by laws of 
the society should constitute the basis for and form a part of any beneficiary cer- 
tificate that might be issued to the applicant by the defendant. The application 
contained this further statement: “I hereby certify, agree and warrant that all 
the statements, representations and answers in this application, consisting of two 
pages as aforesaid, are full, complete and true, whether written in my own hand 
or not * * * and I agree that any untrue statements or answers made by me in 
this application, * * * or any concealment of facts in this application or to the 
examining physician, intentional or otherwise, * * * or any failure on my part to 
comply with the laws of the society, now in force or hereafter adopted, shall make 
my beneficiary certificate void, and all rights of any person or persons hereunder 
shall be forfeited.” 

Dr. Eakin testified that he has found very few cases of tuberculosis where 
there was organic heart trouble; that with tuberculosis there may be found func- 
tional heart trouble, that is, “the heart doesn’t function well, due to anemia—not 
enough blood—something of that sort—no real apparent pathological changes in 
the heart or heart tissues. * * *” Dr. Black testified: “The man was dying when 
I saw him, and naturally his heart wasn’t behaving very well. * * * Well, the con- 
dition in his lungs could have been caused—this was the terminal age of whatever 
disease he had. A failing heart could produce a great many of those symptoms in 
his lungs that tuberculosis would.” And in reply to a question as to what part 
the heart disease may have played in the cause of Andrew’s death, Dr. Black 
answered: “It could have contributed largely to the cause of his death.” 

Answers to questions in applications for life insurance are ordinarily deemed 
representations and not warranties, and in order to afford basis for avoidance 
of a policy on the ground of falsity of representation the same must appear to be 
material but where the parties by their contract make such representations material, 
the courts must deal with them on that basis. Harris v. Insurance Co., 86 W. 
Va. 638, 642, 104 S. FE. 121. It will be noted from the above quoted language from 
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the application involved in the instant case that the applicant’s answers to ques- 
tions were made material and of basic and vital importance in the contract between 
the applicant and the defendant. 

When, in response to the question as to whether he had consulted or been at- 
tended by a physician within five years, the applicant answered in the negative, it 
may be assumed that he made such answer in entire good faith on the theory that 
he had not in fact sought professional advice of Dr. Eakin on either of the two 
occasions hereinabove mentioned. On the first occasion the doctor had examined 
Andrew as a school boy; and on the second occasion, as an incident to his appli- 
cation for employment, it seems to have been necessary for him to undergo a 
physical examination by the company physician. If, however, in the light of those 
facts, the applicant was warranted (and we do not think he was so warranted) in 
saying that he had not consulted or been attended by a physician within the 
period of five years (meaning that he had not voluntarily sought such professional 
attention), he certainly was not warranted in failing to disclose the full facts in 
his application. As was clearly said in the Harris Case, supra, at page 645 of 86 
W. Va., 104 S. E. 121, 124: “The insurance company was entitled to a full and 
honest disclosure of things about which it made inquiry. The manifest purpose 
of securing this information was to give the insurance company the opportunity 
io consult the physicians who had treated the plaintiff, with a view to getting as 
full and complete information as to her condition of health as was obtainable. By 
failing to disclose the facts in this regard in her application, the company was 
denied this opportunity.” : 

In the face of the evidence to the contrary, his denial in his application that he 
had had shortness of breath, and his express warranty that at the time of making 
his application he was of sound bodily health, constitute breaches of warranty. The 
fact that he may not have comprehended the full meaning of what he was saying, 
and that he may not’ have intended to deceive or make false representations, in no 
wise relieves the situation. Where statements in applications for life insurance 
are expressly stipulated to be warranties, it is the falsity of the statements which 
is the controlling factor, and not the intent with which they are made. “If the 
answers of the insured to the questions propounded to him in the application, which 
are made part of the policy, are by the policy warranted to be true, and if any of 
the answers are false in fact, the policy is thereby forfeited, though the answers 
were made in perfect good faith.” Marshall vy. Insurance Association, 79 W. Va. 
121, 90 S. E. 847. In conformity: Stockton v. Life Insurance Co., 105 W. Va. 
240, 141 S. FE. 878; Harris v. Insurance Co., supra; Myers v. Life Insurance Co., 
83 W. Va. 390, 98 S. E. 424: Schwarzbach v. Protective Union, 25 W. Va. 622, 
52 Am. Rep. 227; Provident Sav. Life ae Society v. Llewellyn (C. C. A.) 
58 F. 940: Moulor v. Life Insurance Co., 111 U. 335, 4 S. Ct. 466, 28 L. Ed. 447. 

Because of failure of the insured to make Fall disclosure in his application with 
reference to the physical examinations which had been made of him by Dr. Eakin 
within five years prior to the date of the application, and because of his having 
made a negative answer to the question as to whether he had had palpitation of 
the heart, and because of his having warranted that he was in good health both at 
the time of making the application and at the time of receipt of policy, when as a 
matter of fact he was not, we are constrained to reverse the judgment of the 
trial court and set aside the verdict of the jury. The case will be remanded for a 
new trial. 

Reversed and remanded. 
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FIRE 


NORTHWESTERN NAT. INS. CO. v. McFARLANE. No. 6377. 
Circuit Court of Appeals, Ninth Circuit. ,June 1, 1931. 
50 Federal Rporter (2d) 539. 
2. INSURANCE. 

Agent’s indorsement of assignment on policy created new contract between 
insurer and assignee. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

3. INSURANCE. 
_ Ansurer’s mere knowledge of conditions which would constitute breach and 
forfeiture of fire policy on its issuance does not operate as waiver. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

4. INSURANCE. 

Where policy provides that no agent can waive any of its term except by 
written indorsement, issuing agent’s mere knowledge does not waive breach of 
policy condition. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

5. INSURANCE. 

Agent’s oral statement to purchaser that it would not be necessary to make 
any indorsement on assigned policy, respecting prospective vacancy, did not bind 
company (St. Cal. 1909, p. 406; Code Civil Proc. Cal. § 1856). 

This was true because under Code Civ. Proc. Cal. § 1856, evidence of 
an oral agreement contemporaneous with, and in contradiction of written 
agreement is inadmissible to vary terms of written contract, and because 
policy itself provided that no agent of company was authorized to amend 
or vary contract except by writing attached thereto, or indorsed thereon. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 

6. INSURANCE. _ 

That insurer paid small fire loss during vacancy, beyond period specified in 
policy, held not to bind it to pay larger loss after longer period of vacancy (St. 
Cal. 1909, p. 406). 

The California standard form of fire policy involved provided that 
“Unless otherwise provided by agreement endorsed hereon or added hereto 
this company shall not be liable for loss or damage occurring * * * (f) 
while a building herein described * * * is vacant or unoccupied beyond the 
period of ten (10) consecutive days.” 

(For other cases, see Insurance, Dec. Dig. § 390.) 

Appeal from the District Court of the United States for the Northern Division 
of the Southern District of California; George Cosgrave, Judge. 

Action by George McFarlane against the Northwestern National Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 


R. W. Palmer and Orrick, Palmer & Dahlquist, all of San Francisco, Cal., 
for appellant. : 

W. M. Conley, Philip Conley, Matthew Conley, and Conely, Conley & Conley, 
all of Fresno, Cal., for appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and Neterer, District Judge. 

Wipur, Circuit Judge. 
_ This is an action brought to recover on a policy of fire insurance. At the 
time the building covered by the insurance policy was burned the property was 
vacant and had been vacant for several months, from March, 1929, to August ll, 
1929, the date of the fire. The policy, a statutory standard form used in Cali- 
fornia (Stat. of Cal. 1909, p. 404), provided as follows: “Matters suspending 
insurance. Unless otherwise provided by agreement endorsed hereon or added 
hereto this company shall not be liable for loss or damage occurring * * * (f) 
while a building herein described whether intended for occupation by owner or 
tenant is vacant or unoccupied beyond the period of ten (10) consecutive days. 
* * * Such suspension shall not extend the term of this policy nor create any 
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right for refund of the whole or any portion of premium, nor affect the respective 
rights of cancellation.” Id. 406. 

The question presented by the record is whether or not the occurrences at 
the time of an assignment of this policy from the previous owner to the appellee, 
who had purchased the property, and of the indorsement upon the policy of a 
rider recognizing such transfer and assignment, constitute a waiver of such 
provision in the policy or raise an estoppel against the appellant which preclude 
it from taking advantage of the fact that no vacancy permit was indorsed upon 
the policy. 

It is also contended that the provision of the policy with reference to the 
vacancy of the premises was waived, by reason of the fact that more than ten 
days after the building became vacant a small fire loss occurred, and the appellant 
settled the loss without taking advantage of the fact that the building was vacant. 

The case was tried before a jury and the error presented here by the appellant 
for our consideration is the denial of appellant’s motion to instruct the jury to 
return a verdict for the appellant Insurance Company. 

[1] The testimony as to the occurrences involved is conflicting, but the 
action of the court in refusing to instruct the jury as requested must be deter- 
mined from the viewpoint of the evidence most favorable to the plaintiff-appellee. 
Plaintiff testified that at the time of the transfer of the property to him he took 
the fire insurance policy, theretofore issued to the vendor, to Mrs. Johnson, a 
local agent of the appellant Insurance Company, residing at Clovis, Cal., and 
asked her to place an indorsement upon the policy recognizing transfer of owner- 
ship. This was done. He testified that at that time he told the agent that Mr. 
Rough, the previous owner, intended to move out of the building soon; that his 
daughter was sick and could not be moved then, but that the building would soon 
become vacant; that he then asked her if there was any necessity of attaching 
anything to that policy to keep it in force. She said, “No, not in an incorporated 
town with fire protection.” Shortly thereafter, on March 18, 1929, the property 
became vacant; that he did not make an application for a vacancy permit, 
“Because she told me it was not necessary to have a vacancy clause on there. I 
knew at that time that Clovis was an incorporated city and had fire protection.” 
The witness stated that he was familiar with the terms of the policy above 
referred to. 

[2] The effect of the indorsement of the assignment on the policy by the 
agent of the Insurance Company was to create a new contract between the 
Insurance Company and the appellee. Lee Blackmore, Inc., v. Lewelling (C. C. A.) 
281 F. 952; Wilms v. N. H. Fire Ins. Co., 194 Mich. 656, 161 N. W. 940. It will 
be observed that the oral agreement between the parties as testified to by the 
appellant, is in direct conflict with the express terms of the written policy. The 
policy provided that the insurance was suspended and not in force if the building 
were vancant more than ten days, while the oral agreement was to the effect that 
the policy was not suspended but continued in force during a longer vacancy. 
The action is brought not upon the policy as written, but upon the verbal agree- 
ment or understanding between the agent of the company and the owner of the 
property insured at the time the written contract hecame effective as between them 
as constituting a waiver of the written agreement, or as raising an estoppel against 
enforcing its provisions. Some contention is made in the briefs concerning the 
claim that the conversation referred to occurred after the indorsement of the 
assignment has been made upon the policy, and that therefore the subsequent 
conversation amounted to a waiver of the condition in the policy as theretofore 
issued. But we think that the evidence shows that the written and oral agree- 
ments were contemporaneous and should be considered as one transaction, regard- 
less of whether the physical possession of the policy had passed from the agent 
to the appellee. It is conceded that a written agreement cannot be modified or 
affected by a contemporaneous oral agreement between the parties, conflicting 
with the terms of the writing, and this is the statutory law in California. (Cal. 
Code of Civ. Proc., § 1856.) That section is as follows: “An agreement reduced 
to writing deemed the whole. When the terms of an agreement have been 
reduced to writing by the parties, it is to be considered as containing all those 
terms, and therefore there can be between the parties and their representatives, 
or successors in interest, no evidence of the terms of the agreement other than 
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the contents of the writing, except in the following cases. * * * ” (The execp- 
tions have no relation to the matter now under consideration.) 


In a recent case before the Supreme Court (Lumber Underwriters v. Rife, 
7 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140) it had occasion to consider an alleged 
waiver of a warranty in the policy requiring a clear space of 100 fect around the 
lumber which had been insured, arising from the knowledge of the agent of the 
insurance company that such space did not exist. In dealing with that subject, 
the Supreme Court, speaking through Mr. Justice Holmes, stated the rule as fol- 
lows: “When a policy of insurance is issued, the import of the transaction, as every- 
one understands, is that the document embodies the contract. It is the dominant, 
as it purports to be the only and ‘entire, expression of the parties’ intent. In the 
present case this fact was put in words by the proviso for the indorsement of any 
change of terms. Therefore when, by its written stipulation, the document gave 
notice that a certain term was insisted upon, it would be contrary to the fundamen- 
tal theory of the legal relations established to allow parol proof that at the very 
moment when the policy was delivered that term was waived. It is the established 
doctrine of this court that such proof cannot be received. Northern Assur. Co. 
v. Grand View Bldg. Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Northern 
Assur. Co..v. Grand View Bldg. Ass’n, 203 U. S. 106, 107, 27 S. Ct. 27, 51 Li Ed. 
109, 111; Conn. Fire Ins. Co. v. Buchanan, 141 F. 877, 883, 73 C. C. A. 4-1. 
R. A. (N. S.) 758. See Penman v. St. Paul Fire & Marine Ins. Co., 216 U ¢ ore 
30 S. Ct. 312, 54 L. Ed. 493; Aetna Life Ins. Co. v. Moore, 231 U. S. 543, 559, 
34S. Ct. 186, 58 L. Ed. 356, 366. There is no hardship in this rule. No rational 
theory of contract can be made that does not hold the assured to know the 
contents of the instrument to which he seeks to hold the other party. The 
assured also knows better than the insurers the condition of his premises, even if 
the insurers have been notified of the facts. If he brings to the making of his 
contract the modest intelligence of the prudent man, he will perceive the incom- 
patibility between the requirement of 100 feet clear space and the poss'bilities of 
his yard, in a case like this, and will make a different contract, either by striking 
out the clause or shortening the distance or otherwise, as may be agreed. The 
distance of 100 feet that was written into this policy was not a fixed, conven- 
tional formula that there would be trouble in changing, if the insured would pay 
what more, if anything, it might cost. Of course, if the insured can prove that 
he made a different contract from that expressed in the writing, he may have it 
reformed in equity. What he cannot do is to take a policy without reading it, and 
then, when he comes to sue at law upon the instrument, ask to have it enforced 
otherwise than according to its terms. The court is not at liberty to introduce a 
short cut to reformation by letting the jury strike out a clause.” 
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[3] The decision of the Supreme Court in this case cites with approval our 
decision in Kentucky Vermillion M. & C. Co. v. Norwich Union Fire Ins. Co., 146 
I’. 695, 700, wherein this court refused to consider evidence that the insurance 
company knew that the property was idle at the time the policy was issued, as a 
basis for the contention that the provision of the policy with reference to’ the 
plant being idle for more than thirty days was waived. It is clear from a con- 
sideration of this late decision by the Supreme Court, and a consideration of the 
decision of the Circuit Court of Appeals overruled by it (Rife v. Lumber Un- 
derwriters, 204 F. 32), and the decision cited in support thereof (Kentucky Ver- 
million M. & C. Co. v. Norwich Union Fire Ins. Co., 146 F. 695, supra), that the 
Supreme Court is definitely committed to the proposition that mere knowledge by 
the insurance company of conditions which would constitute a breach and forfeiture 
thereof at the time of its issuance, does not operate as a waiver of the express 
terms of the written policy. 

[4] Does the statement of the agent in direct conflict with the known terms 
of the policy as to the result of future conditions not yet arisen change the 
princip'e involved so that in such case there is a waiver or an estoppel? It is 
to be noted that promises and predictions or opinions of agents as to the result 
of a breach of the terms of the written policy are more definitely opposed to the 
rule prohibiting a modification of a written agreement by parol than are agree- 
ments or waivers of contemporaneous breaches of the contract, where the courts 
hold that there is a waiver of existing conditions by the issuance of policy. with 
knowledge of such conditions, for the reason that otherwise the insurance would 
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be void ab initio and the premium would be accepted without any consideration 
therefor. This difference is stated by the .\ppellate Court of Illinois in Phoenix 
Ins. Co. v. Maxson, 42 Ill. App. 164, 171, as follows: 

“There is a clear distinction between a case of verbal modification of «a 
written condition contained in a policy of insurance with reference to a condition 
of things which exist at the time, and a case of such modification with reference 
to the future conduct of the parties. If, when the policy is issued, the property 
is vacant, and the agent states to the assured. who has no knowledge of nor 
opportunity to know the limitation of the agent’s authority, that the vacancy wiil 
not affect the liability, the policy is treated as having been issued with the vacancy 
clause stricken out. 

“But if, when the policy issued, the property is occupied, and the agent 
states orally that as to future occupancy the vacancy condition need not be 
complied with, the statement is not binding and can not be relied upon, because 
the assured is notified by the language of the policy, that vacancy without 
perm‘ssion will avoid the policy, and has the opportunity of protecting himself 
if he desires to have the property vacated. 

“In this case not only was the modification contended for with reference to 
the future conduct of the assured, other and different from the then existing 
state of affairs, but was made by an agent whom the assured had been notified 
had not authority to make such modification. Where the assured is notified of 
the limitation of the authority of the agent, the former can not rely upon the 
statements of the latter in excess of his authority. Wood on Insurance (2d Ed.) 
841, 844, 845; May on Insurance (3d Ed.) secs. 126, 127; Guernsey v. Ins. Co., 
17 Minn. 111 [Gil. 83]; Bouton v. Ins. Co., 25 Conn. 542; [Union Mut. I,.] Ins. 
Co. v Mowry, 6 Otto [96 U. So 544 [24 L. ek 674].” 

To the same effect is the decision in McNierney v. Agricultural Ins. Co., 
48 Hun (N. Y.) 239. 

In Hartford Fire Ins. Co. v. Davenport, 37 Mich. 609, the Supreme Court 
of Michigan pointed out this distinction and refused to recognize such an agree- 
ment, statement, or promise with reference to a future vacancy. We quote 
from that decision as follows: 

‘* * * it is claimed in support of the ruling below, that the company is 
estopped from relying on this forfeiture. * * * 

“This court has held in several cases that there may be waivers or estoppels 
which do away with the written conditions of a policy by reason of the conduct 
of the insurers inconsistent with reliance upon them. Peoria M. & F. Ins. Co. 
v. Hall, 12 Mich. 202; Westchester Ins. Co. v. Farle, 33 Mich. 144; North America 
Fire Ins. Co. v. Thorpe, 22 Mich. 147 [7 Am. Rep. 638]; Aurora F. & M. Ins. 
Co. v. Kranich, 36 Mich. 289. 

“These cases, so far as they apply at all, relate to a knowledge by the com- 
pany of existing facts at the time of their action, when such action would not 
be consistent with any idea that they were to be discharged from liability by 
reason thereof. 

“But in this case the vacancy concerning which the parties conversed, if 
there was any such conversation, was one contemplated in the future, and the 
stipulation or understanding, if it amounted to anything, was an executory con- 
tract, intended to form a part of the contract of insurance. This being so, the 
doctrine cannot be admitted that any part of the completed contract can rest 
in parol. The policy was the conclusion of the bargain, and its acceptance 
would exclude any parol promises inconsistent with it. There is no resemblance 
between a parol variance of a written contract and a waiver of a condition after 
it has become binding on the parties.” 

To the same effect, with reference to a vacancy, is Hartford Fire Ins. Co. 
v. Webster, 69 Ill. 392; Rogers v. Phenix Ins. Co., 121 Ind. 570, 23 N. E. 498. 
There are authorities to the contrary, but our Supreme Court in the case of 
Northern Assur. Co. v. Grand View Bldg. Ass’n, 183 U. S. 308, 22 S. Ct. 133, 
46 LL. Ed. 213, refuse, in an action at law, to allow proof of an oral agreement 
or statement by the agent made at the time the policy was issued with refer- 
ence to the future conditions. To the same effect: N. Y. Life Ins. Co. v. Me- 
Master (C. C. A.) 87 F. 63, 69; Carpenter v. Providence Wash. Ins. Co., 16 
Pet. 495, 10 L.. Ed. 1044; Fitchburg Sav. Bank v. Amazon Ins. Co., 125 Mass 








Fire] Northwestern Nat. Ins. Co. v. McFarlane 1153 


431; Candee v. Citizens’ Ins. Co. (C. C.) 4 F. 143; United Firemen’s Ins. Co. 
v. Thomas (C. C. A.) 82 F. 406, 47 L. R. A. 450; Gray v. Germania Fire Ins. 
Co., 155 N. Y. 180, 49 N. E. 675. 

It will be observed that the policy in the case at bar does not provide for 
a forfeiture in the event that the building is vacant. It merely undertakes to 
insure the building while it is occupied and during the first ten days of any 
period of vacancy. The policy says nothing about a vacancy permit. It makes 
the obligation of the company during vacancy dependent upon a written modi- 
fication of the contract subsequently agreed to and indorsed on or added to 
the policy. It provides that the building is not insured when vacant for more 
than ten days. The effect of the verbal agreement was exactly the opposite. 
There was no waiver of a forfeiture, because the policy contained no provision 
for a forfeiture. 

[5] In addition to the foregoing considerations the policy expressly pro- 
vided that it could not be modified except by written agreement, as follows: 
“This policy is made and accepted subject to the foregoing stipulations and 
conditions and those hereinafter stated, which are hereby specially referred 
to, and made part of this policy, together with such other provisions, agreements 
or conditions as may be endorsed hereon or added hereto, and no officer, agent, 
or other representative of this company shall have power to waive any pro- 
vision or condition of this policy except by writing endorsed hereon or added 
hereto, and no person, unless duly authorized in writing, shall bx 
agent of this company.” (Id., Stats. 1909, p. 404, 405.) 

n Christian & Brough Co. y. St. Paul, F. & M. Ins. Co., 5 F.(2d) 489, 490, 
the Circuit Court of Appeals for the Fifth circuit, dealing with a similar clause, 
held that such a provision was valid and binding upon the insurer, stating: 
“Whatever may be the rule in other jurisdictions, the Supreme Court of the 
United States is firmly committed to the view that, where a policy of insurance 
requires that a waiver by the insurer’s agent be in writing, it is not permissible 
to show a waiver by parol agreement or course of dealing with its agent.” 

The same rule is applied by the Court of Appeals for the Sixth circuit in 
Home Ins. Co. v. Scott, 46 F.(2d) 10. The decision is to the same effect in 
Fire Ass’n of Philadelphia v. Nime, 9 F.(2d) 28, by the Circuit Court of Appeals 
of the Fifth circuit. To the same effect is the decision of the Circuit Court 
of Appeals of the Fourth circuit in Surratt v. Fire Ass'n of Philadelphia, 43 F. 
(2d) 467, 470, as follows: “* * * it is settled law in the federal courts that, 
where a policy provides that no officer or agent of the company shall have 
power to waive any of its terms or conditions except by written indorsement, 
knowledge on the part of the agent does not waive breach of the conditions 
nor estop the company from insisting upon forfeiture because of such breach.” 

In Hartford Fire Ins. Co. v. Nance (C. C. A. 6) 12 F.(2d) 575, there was 
under consideration the validity of an oral waiver due to the fact that the 
agent of the company was aware of the breach of the contract at the time of 
the issuance of the policy. It was held that although the law of the state in 
which the contract was written, as declared by its courts, recognized such a 
verbal waiver or estoppel, that in the federal courts, the question being one of 
general law, the rule was otherwise. 

In Northern Assur. Co. v. Case (C. C. A.) 12 F.(2d) 551, 552, it was said: 
“In the federal courts, it is well settled that where, as in this case, the policy 
provides that no officer or agent shall have power to waive any of its terms, 
except by written indorsement, mere knowledge on the part of the agent issu- 
ing the policy does not waive breach of the conditions therein contained.” 

It seems clear from the foregoing authorities that the agreement of the 
agent, with reference to prospective vacancies being oral, and in direct conflict 
with the terms of the policy, was not binding upon the company, not only for 
the reason that evidence of an oral agreement contemporaneous with and in 
contradiction of a written agreement is not admissible to vary the terms of 
a contract, but also because it further appears from the contract itself that the 
agent of the company was not authorized to amend or vary the contract, except by 
a writing attached thereto or endorsed thereon. 

[6] The difference between the waiver of a past transaction and a future 
one may be illustrated by the situation presented in the case at bar arising 


deemed the 
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from the payment of the first loss. The company paid such a loss under the 
policy occurring after more than ten days of vacancy. This payment, if made 
with the knowledge of that fact, as is contended by the appellant, was a waiver 
of the fact of vacancy and the payment made with full knowledge of the situa- 
tion could not be recovered because of such waiver, but it does not follow that 
because the company was willing to pay a small loss during the period of 
vacancy beyond that specified in the policy, as the appellee contends, that it 
was thereby bound to pay a larger loss after a longer period of vacancy, or that 
it was thereby estopped from defending a claim made for the destruction of 
the building by fire, upon the ground that the policy did not cover the loss. 
We are not here dealing with the waiver of a past breach of the policy which 
would invalidate it in the future and leave the property without insurance, 
unless the waiver was held to estop the Insurance Company from subsequently 
setting up the very breach it had previously waived, as in the case of Arnold 
v. American Ins. Co., 148 Cal. 660, 665, 84 P. 182, 25 L. R. A. (N. S.) 6, cited 
by appellee, and in Lamberton vy. Conn. Fire Ins. Co., 39 Minn. 129, 39 N. W. 
76, 1 1. R. A. 222. This is not a case where the Insurance Company, by failure 
to terminate the contract, or declare a forfeiture, continued to enjoy benefits 
it would‘not otherwise be entitled to retain, such as was the situation consid- 
ered by the Supreme Court in Union Mut. LL. Ins. Co. v. Wilkinson, 13 Wall. 
(80 U. S.) 222, 20 I,. Ed. 617, for the premium paid in the case at bar did not 
cover periods of vacancy beyond ten days. 

Judgment reversed. 

ARIASI v. ORIENT INS. CO. et al. No. 6245. 
Circuit Court of Appeals, Ninth Circuit. June 1, 1931. 
50 Federal Reporter (2d) 549. 

1. INTOXICATING LIQUORS. 

Cancellation of wine permit because permittee illegally possessed and disposed 
of wine established prima facie illegal possession; hence wine would not be “prop- 
erty” for which recovery could be had under fire policy for property's destruction 


(National Prohibition Act tit. 2, § 25 [27 USCA § 39]). 
] 


Yec. Dig. § 327|1].) 


(For other cases, see Intoxicating Liquors, 
9. INSURANCE. 

Insured permittee’s failure to notify fire insurer of cancellation of wine permit 
created no additional hazard which would preclude recovery for loss of wine under 
fire policy (National Prohibition Act tit. 2, § 25 [27 USCA § 39.]) 

Failure to notify insurer created no additional hazard, unless it should 

be assumed that permittee would be tempted, by cancellation of permit, to 

destroy winery by fire, and, if honest, he would have no occasion to give no- 

tice that he might possibly he tempted to destroy his building by fire, and, 

if dishonest, he could hardly be expected to do so. : 

(For other cases, see Insurance, Dec. Dig. § 333{[1].) 

_ Appeal from the District Court of the United States for the Southern Division 
f the Northern District of California; Adolphus F. St. Sure, Judge. 

\ction by Clemente Ariasi against the Or‘ent Insurance Company and ancther. 
Judgment for defendants, and plaintiff appeals. : 

Reversed. 

Chauncey Tramuiolo and George M. Naus, both of San Francisco, Cal., tor ap- 
pellant. 

Miller & Thornton, H. 3B. M. Miller, and H. A. Thornton, all of San Francisco, 
Cal., for appellees 

Before RKudkin, Wilbur, and Sawtelle, Circuit Judges. 

Winpur, Circuit Judge 

[h's is a second appeal to this court in the above-entitled case. We refer to 
our opinion on the first appeal for a statement of the facts. Orient Ins. Co. v. Ariasi 
(C. C. A.) 28 F.(2d) 579, 580. The first judgment rendered was in favor of the 
present appellant and against the appellees for the loss alleged to have been suffered 
by the appellant by reason of the fire which destroyed the property covered by in- 
surance policies issued by the appellees. Numerous questions were presented by the 
appellees, based upon allegations that the provisions of the policy had been breached 
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by the appellant by reason of thé fact that at the time of the fire the hazard had 
been increased because of the revocation of a permit issued by the Prohibition De- 
partment of the federal government authorizing the appellant to manufacture and 
sell by permit the wine which was destroyed by the fire. 

Upon appeal, the principal contention was that, by reason of the revocation of 
the permit, the wine was no longer property, and that by the destruction thereof 
appellant suffered no injury for which he could recover upon the policy. This 
court, however, held that, as the wine was lawfully acquired and lawfully pos- 
sessed under permit in the first instance, “its mere possession after the cancellation 
of the permit was not unlawful, nor were all property rights therein lost,” citing 
Street v. Lincoln Safe Deposit Co., 254 U. S. 88, 41 S. Ct. 31, 65 L. Ed. 151, 10 A. 
L. R. 1548; Hazelwood Brewing Co. v. United States (C. C. A.) 3 F.(2d) 721. It 
was further held that, under section 25, tit. 2, of the National Prohibition Act (27 
USCA § 39), if the wine in question was intended for use in violation of that act, 
or had been so used at the time of its destruction by fire, the appellant had no 
property rights therein and could not recover, citing Gonch v. Republic Storage 
Co., 245 N. Y. 272, 157 N. FE. 136. It was further held that the order of the Depart- 
ment revoking the permit of the appellant was prima facie evidence of the facts 
there found, citing People ex rel. Copeutt v. Board of Health, 140 N. Y. 1, 35 N. E. 
320, 23 L. R. A. 481, 37 Am. St. Rep. 522. The judgment was reversed because of 
the erroneous admission of evidence, and the case remanded to the trial court for 
further proceedings. A new trial was had, without a jury, pursuant to written 
stipulation, and findings and judgment were rendered in behalf of the appellees 
here 

In view of the revocation of the permit, it was said in our former opinion: 
“The vital issue in the case, in our view, was whether, at the time of its destruc- 
tion by fire, the wine was intended for use in violation of the National Prohibition 
\ct, or had been so used. * * *” 

It was stipulated at the trial that on December 26, 1924, an order was made by 
the Prohibition Department of the United States Government canceling the permit 
of the appellant to manufacture and sell wines for nonbeverage purposes, and to 
sell the same for sacramental and other nonbeverage purposes, pursuant to permits 
to purchase; that said permit was canceled on the ground that appellant had illegally 
disposed of wine in violation of the terms of his permit and the National Prohibi- 
tion Act and that he illegally possessed the same. 

Upon the trial, the appellees offered in evidence the order of the department 
which revoked appellant’s permit. This order issued by the federal prohibition di- 
rector December 26, 1924, revoked and canceled permit No. Calif. A62, issued to 
Clemente Ariasi, upon the ground therein set forth, viz.: “For the reason that it 
was decided at a recent hearing that you had illegally disposed of wine in violation 
of the terms of your permit and the National Prohibition Act and that you il- 
legally possessed the same.” 

In addition to this formal order of revocation, appellees offered in evidence 
the findings of fact and conclusions of law and recommendations of the assistant 
prohibition director upon which said order of revocation was based. These find- 
ings are to the effect that federal prohibition agents went to the appellant’s winery 
and purchased wine in the kitchen of his house from the appellant himself. Search 
warrants were issued upon this testimony, and intoxicating liquor was discovered 
in the kitchen of appellant’s residence, which was held in violation of the National 
Prohibition Act. The findings recited the fact that the appellant offered testimony 
to the effect that he himself was not present on the day of the alleged purchase 
of intoxicating liquor and therefore the government agent was mistaken. These 
findings further recited: “He did not deny, however, that such purchases were 
made except by implication that in so far as he was not there the agent could not 
have purchased it from him, and therefore there was no purchase. * * * Mr 
Ariasi did not deny that certain intoxicating liquors which were found in the 
kitchen of the residence were actually found there but claimed in so far as he had 
a bonded winery that this liquor did not come from the bonded premises and 
therefore was not held in violation of his permit.” 

In making the recommendation, it was said: “Although there is some question 
about the purchase having been made from the proprietor himself, it does not ap- 
pear that there was not an actual purchase made at the residence of Mr. Clemente 
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\riasi, the permittee in this case, and that certain intoxicating liquors were found 
at a later date upon investigation by virtue of a search warrant.” 

It was therefore concluded that there had been a violation of the National 
Prohibition Act in connection with he premises owned by the appellant, and that 
such violation was sufficient to establish bad faith on the part of the permittee 
Upon receipt of these findings, conclusions, and recommendations of the assistant 
prohibition director, the Prohibition Commissioner wrote to the federal prohibition 
director in San Francisco with reference thereto, in part as follows: 

“In support of the charges contained in the citation, the presenter placed in 
the record evidence that on January 19, 1924, Federal agents purchased two glasses 
of wine in the residence of the respondent, which residence is located about one 
hundred feet from the bonded winery premises. This purchase of wine was wit- 
nessed by informant, Leon J. Henrotte. A search warrant was procured upon the 
evidence aforementioned, upon searching the premises a quantity of wine was found 
in the kitchen of the residence. 


“The respondent offered evidence to the effect that he was not at his residence 
at the time the alleged sale was made, but that he was in San Francisco, some fifts 
miles distant. The respondent claimed that the liquor seized at the time his resi- 
dence was raided consisted of wine he possessed before prohibition. The respond- 
ent claimed his case was dismissed in the United States District Court at Sacra- 
mento, as the search warrant was dated some two months after the date of the 
alleged purchase 

‘The hearer recommended the revocation of the permit. This recommendatiotr 
was approved by you. Your recommendation is concurred in, and you are directed 
to notify the winemaker that his permit has been revoked. A copy of such noti- 
fication should be forwarded to this office immediately.” 


In rebuttal of this prima facie case, the appellant testified that the winery was 
175 or 200 feet away from the kitchen at his residence; that he had some wine in 
his house, separate from the wine in the bonded winery; that the wine he had in 
the house had been kept separate from the wine in the winery ever since the pro- 
hibition law went into effect; that the wine in the house was all tax paid, and the 
canceled stamps were on the barrels; that when the prohibition law went into effect 
he had fifteen or sixteen barrels of fifty gallons each of that wine in his house, 
separate from the wine in the bonded winery; that he kept that wine in the house 
for his own personal use; that it was not wine that he tad made himself, but that 
he had bought from other people before prohibition; that he never took any wine 
from the bonded winery for his own personal use and never had any of the bonded 
winery wine in his house. He further testified that on the day the prohibition 
officers claim to have bought wine in his house he was working in San Francisco 
(the winery was located in Santa Rosa, Cal.) ; that he had locked the winery before 
he left and had the key in his pocket; that his house was closed and nobody could 
vet in; that he had never sold wine without a permit, and had never violated the 
law 


[1] The trial court entered judgment that plaintiff take nothing by his action. 
It appears from the memorandum opinion of the trial court in the record that the 
trial court was of opinion that the prima facie case established by the revocation 
of appellant’s permit was not overcome by appellant’s evidence. While we have 
referred to the opinion as indicating that the trial court discredited the testimony 
of the appellant, this result is to be inferred also from the judgment. The appellant 
concedes, as he must do in view of our previous decision, that the order revoking 
the permit establishes prima facie that the liquor destroyed by the fire in question 
was illegally possessed, and hence not property within the meaning of the law and 
the insurance policy. But he contends that this presumption merely required him to 
go forward with his proof, and that, having done so, the presumption is at an end, 
citing Western & A. R. R. v. Henderson, 279 U. S. 639, 642, 49 S. Ct. 445, 73 L 
Ed. 884; Mobile, etc., R. Co. v. Turnipseed, 219 U. S. 35, 43, 31 S. Ct. 136, 55 I] 
Fd. 78, 32 L. R. A. (N. S.) 226, Ann. Cas. 1912A, 463. The revocation of the per- 
mit upon the ground stated, in the absence of other testimony, established the fact 
that the liquor was illegally possessed by appellant. The question is whether or not 
this evidence is overcome by the affirmative evidence introduced by the opposing 
party. In this connection, appellees seem to admit that the prima facie case is 
met and overcome by adverse testimony, but point out that they do not rely wholly 





Fire] Ariasi v. Orient Ins. Co. et al. 1157 


upon the prima facie case arising from the order of revocation itself, but that this 
proof has been supplemented by the findings of the assistant prohibition director, 
approved and adopted by the prohibition director, which disclose the facts upon 
which the order was based and show an illegal sale of intoxicating liquor had been 
made by the appellee upon the premises involved herein. This record discloses 
that prohibition agents went to this “winery” and purchased wine, and that they 
made purchases from the permittee himself in the kitchen of his residence, about 
100 feet from the bonded winery premises. 

[2-8] The question for our consideration then is, Did the testimony of the 
appellant, directly controverting this prima facie evidence of illegal possession, re- 
quire the trial court, as a matter of law, to find the facts to be as he testified them 
to be? Although it is a fundamental rule of law that a trial court is not required 
to accept the testimony of any witness as true, but must weigh the testimony of 
such witness in connection with all the other evidence in the case and determine 
the truth, in the absence of all contradictory evidence and any inherent improba- 
bility in the testimony, the court cannot arbitrarily reject the testimony of a wit- 
ness whose testimony appears credible It is unquestionably true that, if the wit- 
nesses who appeared before the assistant prohibition director and testified as 
above indicated had appeared before the court on the trial of this action and had 
again so testified, their testimony, being in direct conflict with that of the 
appellant, would sustain the judgment. They did not testify. The record admitted 
is not primary evidence of the truth of the testimony therein set forth, nor of the 
iacts stated in the record. It is the official action canceling the permit and declar- 
ing the possession unlawful that gives rise to the presumption that the cancellation 
is based upon evidence of the unlawful act of the party, as set forth in the order 
or proceedings. In the absence of any other testimony, the court must accept as 
true the order of cancellation and the implications of unlawful possession arising 
therefrom. but as stated in our former opinion, the mere cancellation of the per- 
mit does not render thenceforth unlawful the possession of the wine manufactured 
ior sale under the permit, or prove the continued possession to be unlawful and 
contraband. It is necessary to show an intent to use the same unlawfully. To do 
this, it is contended that the record before the prohibition officers showed a sale 
in violation of law, and consequently it is claimed, in effect, that the evidence before 
the prohibition officers having established one sale before the permit was canceled, 
in violation of the terms thereof, we should infer that the wine was held after the 
permit was canceled for the purposes of unlawful sale. The difficulty with 
this claim is that, although this conclusion was required, in the absence of 
any evidence to the contrary, the prima facie effect of the revocation is 
dissipated by positive evidence to the contrary. It does not constitute 
evidence to be placed in the scale, and weighed, as against the positive evidence of 
the plaintiff to the effect that he did not intend to violate the law and had not 
done so. The question as to the effect of positive evidence controverting a disput- 
able presumption has been recently before the Supreme Court of California in 
the case of Smellie v. Southern Pacific Co. et al., 269 P. 657, thrice reheard, 276 
P. 338, 287 P. 243, 299 P. 529. It was there held that the presumption that a per- 
son exercises due care for his own safety was substantive evidence to be weighed 
against the testimony introduced concerning his conduct, tending to contradict the 
presumption. See, also, Mar Shee vy. Maryland Assurance Corp., 190 Cal. 1, 210 
P. 269, and cases there cited. This conclusion, so far as it is predicated upon the 
statutory law of California, is not controlling in the federal courts, where the 
rule has been established to the contrary in Western & A. R. R. v. Henderson, 
279 U. S. 639, 643, 49 S. Ct. 445, 447, 73 L. Ed. 884. 


In that case our Supreme Court, reversing a judgment of the Supreme Court 
of Georgia, held that a Georgia statute, providing that a railroad company should 
be liable for any damages done to persons or property by the running of its 
trains, unless the company should make it appear that their agents had exercised 
all ordinary and reasonable care and diligence, “the presumption in all cases being 
against the company,” raised a presumption that was unreasonable and arbitrary 
and violative of the due process clause of the Fourteenth Amendment. The decision 
in that case, in distinguishing therefrom the case of Mobile J. & K. C. R. Co v. 
Turnipseed, 219 U. S. 35, 31 S. Ct. 136, 55 L. Ed. 78, 32 L. R. A. (N. S.) 226, Ann. 
Cas. 1912A, 463, in which there was assailed, as arbitrary and in violation of the 
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due process clause, a Mississippi statute which provided that proof of injury in- 
flicted by the running of the locomotives or cars of a railroad company “shall be 
prima facie evidence of the want of reasonable skill and care on the part of the 
servants of the company in reference to such injury,” states the rule recognized by 
our Supreme Court as to the legal effect of presumptions or inferences such as 
were provided for by the Georgia and Mississippi statutes, respectively. After 
quoting the Mississippi statute and stating that the Supreme Court had, in Mobile, 
etc., R. Co. vy. Turnipseed, supra, held it valid, the Supreme Court in Western, etc., 
Co. v. Henderson, supra, quoted ‘from the earlicr case the following language : “The 
only legal effect of this inference [created hy the Mississippi Statute] is to cast 
upon the railroad company the duty of producing some evidence to the contrary. 
When that is done the inference is at end, and the question of negligence is one 
for the jury upon all of the evidence. * * * The statute does not ’ * fail in due 
process of law, because it creates a presumption of liability, since its operation is 
only to supply an inference of lability in the absence of other evidence ene 
ing such inference.” Mobile, J. & K. C.°R. Co. v. Turnipseed, 219 U. 43, 31 § 
Ct. 136, 55 L. Ed. 78, 32 L. R. A. (N. S$.) 226, Ann. Cas. 1912A, 463. 

And in the later case the Supreme Court went on to say (279 U. S. 643, 49 S. 

445, 447, 73 LL. Ed. 884): “That case is essentially different from thie one, * * * 
The Mississippi statute created merely a temporary inference of fact that vanished 
upon the introduction of opposing evidence [Citing Mississippi cases.] That of 
Georgia as construed in this case creates an inference that is given effect of evi- 
dence to be weighed against opposing testimony, and is to prevail unless such testi- 
mony is found by the jury to preponderate.” 

These decisions are in accord with the general rule. Thus, in Wigmore on 
Evidence (2d Ed. 1923) it is stated: 

“Sec. 2091. The distinction between presumptions ‘of law’ and presumptions ‘of 
fact’ is in truth the difference between things that are in reality presumptions (in 
the sense explained above) and things that are not presumptions at all. A pre- 
umption, as already noticed, is in its characteristic feature a rule of law laid down 
by the judge, and attaching to one evidentiary fact certain procedur: il consequences 
as to the duty of production of other evidence by the opponent. 

“Nevertheless, it must be kept in mind that the peculiar effect of a presumption 
f law’ (that is, the real presumption) is merely to invoke a rule of law compelling 
the jury to reach the conclusion in the absence of evidence to the contrary from 
the opponent. if the opponent does offer evidence to the contrary (sufficient to 
satisfy the judge’s requirement of some evidence), the presumption disappears as 
a rule of law, at the case is in the jury’s hands free from any rule. * * * It is 
therefore a fallacy to attribute (as do some judges) an artificial probative force 
to a presuinption, increasing for the jury the weight of the facts, even when the 
opponent has come forward with some evidence to the contrary.” 

In Jones’ Commentaries on Evidence (2d Ed. 1926) it is said: 

“Sec. 30. * * * We find that in some opinions presumptions are referred to as 
‘evidence. The better reasoned authorities hold that a presumption is not evidence 
of a fact, but purely a conclusion, having no probative force, and designed only to 
sustain the burden of pro of until evidence is introduced tending to overcome it. 


‘*\ presumption,’ it is said, ‘cannot in itself possess probative weight, but 
merely necessitates evidence to meet the prima facie case which it creates. When 
evidence is introduced rebutting the prsumption, the presumption disappears, leav- 


ing in evidence the basic facts which are to be weighed.’ (Citing Stumpf v. Mont- 
gomery, 101 Okl. 257, 226 P. 65 [32 A. L. R. 1490].) 


Quotation is here made by that author from a Rhode Island case, in which 

part, said: 

‘A presumption is not evidence, and it has no weight as evidence. It only 
makes a prima facie case for the party in whose favor it exists. A presumption 
merely points out the party who has the duty of going forward. The party against 
whom the presumption operates has the burden of producing satisfactory evidence 
to rebut the presumption. When this has been done the presumption becomes 1n- 
operative, and is laid aside, and the case proceeds as it would if no presumption had 
been invoked’—citing Colangelo v. Colangelo, 46 R. I. 138, 125 A. 

“Sec. 32. As shown in a preceding section, by the better-reasoned authorities, 
presumptions, including even the presumption of innocence, are not themselves evi- 
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dence. [Citing sec. 30, supra.]| Courts have frequently remarked that presum- 
ptions are only intended to take the place of facts, and cannot be relied upon where 
the facts are shown; or that no presumption can stand in the face of facts. Ac- 
cording to such authorities a presumption is an artificial thing, a mere house of 
cards, which one moment stands with sufficient force to determine an issue, but at 
the next, by reason of the slightest rebutting evidence, topples utterly out of con- 
sideration of the trier of facts. * * * [Citing cases, including Canty v. Halpin, 294 
Mo. 96, 242 S. W. 94, 97, ' which it is said that “Presumptions are bats of the 
law, flitting in the twilight, but disappearing in the sunlight of actual facts.” |” 

In the article on ‘“Presumptions” in 9 Encye. of Evidence, at page 885, it is 
said: 

‘here is some confusion in the cases upon the question whether a presumption 
is evidence and has probative force. Since the function of a presumption logically 
considered 1s merely to impose the burden of going forward with the evidence upon 
the party against whom it operates, when contrary evidence is adduced the pre- 
sumption disappears, although the facts upon which it rested still remain as evi- 
dence in the case. A presumption is therefore not evidence, nor is a so-called pre- 
sumption of fact or mere inference of fact; it is merely the result of evidence. 

“In some cases, however, it has been held that a legal presumption is evidence 
and has probative force as such even though its arbitrary legal character may have 
been destroyed by contrary evidence. These cases have been most frequently con- 
cerned with the presumption of innocence and instructions as to its force and effect. 
and some courts, while not regarding a presumption as evidence, nevertheless hold 
that it has a certain amount of probative force and is to be considered along with 
the evidence and that it is not overcome by any competent evidence to the contrary, 
however slight’—citing cases. 

In a marginal note to the above it is said: 

‘The better opinion seems to be that no disputable presumption of law is to be 
regarded as testimony which must necessarily be submitted to a jury, but its office 
is merely to determine upon which party the onus probandi is laid. Spaulding v. 
Chicago & N. W. Ry. Co., 33 Wis. 582, in which the presumption of the improper 
construction or management of a locomotive arising from proof that it set a fire 
was held to be overcome as a matter of law by uncontradicted evidence showing its 
proper construction and management. It was contended that this presumption had 
the force and effect of testimony, and the question, therefore, whether contrary evi- 
dence was sufficient to overcome it was one for the jury and not for the court. It 
was held, however, that presumptions of law are different in this respect from pre- 
sumptions of fact. Their weight and effect and the amount and character of the 
proof necessary to overcome them being questions for the court’—citing cases. 

“The general presumption that public officers have faithfully executed the du- 
ties with which they are charged ‘is a mere arbitrary rule of law. It possesses no 
inherent probative force, and when met by opposing evidence is entirely destroyed.’ 
Blaco v. State, 58 Neb. 557, 78 N. W. 1056; see, also, Sternberger v. McSween, 14 
> Cao 

“A legal presumption is not evidence. It establishes a point when there is no 
testimony, and no inference of fact from the absence of testimony, and also when 
all o testimony is so balanced that the point is not decided by the testimony. 
State Pike, 49 N. H. 399, 443, 6 Am. Rep. 533.” 

le Hunter Glover Co. v. sees Steel Products Corp., 3 F.(2d) 634, 639, Judge 
Ross of the District Court for the Western District of Tennessee held that the 
presumption (involved herein) of the regularity of the performance of official duty 
disappears when proof to the contrary is offered by either party. 

[9] In view of a new trial, it may be said that there is no evidence of the con- 
cealment by appellant of the fact that proceedings had been instituted to revoke his 
permit. The policy was issued by the agent in conformity with a custom covering 
many years without any questions being asked of the appellant. There is no indi- 
cation that appellant knew that the insurance company considered the pendency of 
said proceedings as in any way affecting the policy that was issued. With reference 
to failure of appellant to notify the insurance company that his permit had been re- 
voked, this did not create any additional hazard, unless it should be assumed that 
the owner of the winery would be thereby tempted to destroy it by fire. The ap- 
pellant, if an honest man, would have no occasion to give notice that he might 
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possibly be tempted to destroy his building by fire; and, if a dishonest one, he cer- 
tainly could not be expected to do so. 

Judgment reversed. 

Sawtelle, Circuit Judge, concurs. 

NORWICH UNION FIRE INS. SOCIETY, Limited, et al. v. PARAMOUNT 
FAMOUS LASKY CORPORATION. No. 6262. 
Circuit Court of Appeals, Ninth Circuit. June 15, 1931. 
Rehearing Denied July 22, 1931. 
50 Federal Reporter (2d) 747. 
1. INSURANCE. 

Fire held not to invalidate insurance placed shortly before by broker to re- 
place policies in other companies, cancellation of which was contemplated, though 
fire prevented cancellation. 

Occurrence of fire shortly after placing of insurance by broker, while 
it prevented cancellation of other insurance which insurance involved 
was intended to replace, did not affect validity of insurance placed, be 
cause, in circumstances existing at time, placing of that insurance was 
expedient and proper in carrying out of one main purposes of agency, 
which was prompt placing of insurance requested in companies not un- 
acceptable to insured. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

2. INSURANCE 

That broker, in placing insurance, exceeded total requested, eld not to make 
insurance invalid as unauthorized; that being reasonable interpretation of in- 
sured’s instructions to agent, in view of custom. 

Reasonable. interpretation of instructions to insured’s agent to place 
certain amount of insurance in various companies, in view of custom of in 
surance brokers, implied authority to make: temporary coverage in ex 
cess of amount specified, pending action of principal in reference to 
final coverage; evidence disclosing that it was general custom among 
insurance men in relation to insurance obtained by binders to place 
more insurance than needed, subject to later cancellation. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

3. INSURANCE 

Communications, not communicated to insurers, by insured’s agent to other 
agent after fire, attempting to repudiate insurance, /eld ineffective. 

Since communication was merely between agents of insured, it had 
no effect other than as an indication of one agent’s opinion concerning 
question whether too much insurance was placed. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. INSURANCE. 

In action on fire insurance binders, evidence justified conclusion insured 
authorized placement of policies in defendant companies. 

(For other cases, see Insurance, Dec. Dig. § 110.) 

Appeal from the District Court of the United States for the Southern Divi- 
sion of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by the Paramount Famous Lasky Corporation against the Norwich 
Union Fire Insurance Society, Limited, and others. From a judgment in favor 
of plaintiff, defendants appeal 

Affirmed 

Redman, Alexander & Bacon, Orrick, Palmer & Dahlquist, and Herbert 
Chamberlin, all of San Francisco, Cal., for appellants. 

Gavin McNab, Schmulowitz, Wyman, Aikins & Brune, Nat Schmulowitz, 
Ernest I. Brune, Miller & Thorton, and H. B. M. Miller, all of San Francisco, 
Cal., for appellee. 

Before Rudkin, Wilbur, and Sawtelle, Circuit Judges. 

Wiser, Circuit Judge. 

The appellee suffered a loss by reason of the partial destruction of premises 
owned by it in the vicinity of Los Angeles. The fire occurred at 6 o'clock p. 
m. on January 16, 1929. On that morning the appellants, upon the application 
of James & Co., insurance brokers at San Francisco, issued, respectively, two 
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instruments, each of which was designated “covering note” and an instrument 
designated “covering memorandum” (such instruments being otherwise termed, 
in the insurance world, as “binder”), coverine th 
the same day destroyed by fire. The two 
form, o1 


e property which was later on 
covering notes were in the same 
1c of them specifying insurance in the sum of $25,000 in one of the three 
appellant companies, and the other specifying insurance in the sum of $50,000 
in another of said companies; the “covering memorandum” specifying insurance 
in the sum of $50,000 in still another of said companies. Each of said covering 
notes stated that “insurance against loss or damage is thereby kept covered in 
the above named company and for the amount given above, subject°to the print- 
ed conditions” of the California standard statutory form of fire insurance policy, 
in favor of appellee corporation, on its properties of designated character and 
location, at Los Angeles, “from Jan. 16, 1929, at 10 a. m. To cease Feb. 16, at 
h 


noon, or such time prior thereto as the Company's policy may be issued on 


above described risk in lieu hereof.” The “covering memorandum” was shorter, 
merely stating that “insurance against fire is hereby ‘kept covered’” in favor 
f the same insured and upon the same property, “from Jan. 16, 1929, at noon 
M.” and that “Insurance under this Covering Note is subject to all printed con- 
ditions of policies now in use by the above named Company, and is to cease 
March 1, 1929, at noon, or at such time prior thereto as the Company’s policy 
may be issued.” 

The only question in the case is as to whether or not James & Co., insurance 
brokers by whom said insurance was placed, were authorized by the appellee 
to secure such binder agreements, and, if not, whether the ratification of their 
act after the fire was sufficient to obligate the appellant companies under the 
binder contracts procured by James & Co. 


The case was tried without a jury, pursuant to stipulation. The trial court 
denied a motion made by defendants (appellants) at the close of all the evidence 
for judgment in favor of defendants and a request for special findings. This 
ruling is assigned as error 

}1, 2] It appears from. the evidence that the appellec 





usually procured insur 


ance upon its Pacific Coast properties through the Behrendt-Levy Insuranet 

\gency of Los Angeles, acting as insurance brokers. The Behrendt-Levy Agency. 

in placing large lines of insurance for the appellee, were in the habit of acting 
! : 
I 


ith and through James & Co., 


agents. 


insurance brokers at San Francisco, as_ placing 
\ccording to a course of dealing for five or six years, it appeared that 
the appellee’s customary method of procuring insurance was for A. C. Martin, 
manager of appellee’s accounting department, having general charge of insurance 
matters for appellee on the Pacific Coast, to notify the Behrendt-Levy 
that appellee desired a certain amount of insurance. In pursuance of this general 
instruction, the Behrendt-Levy Agency, either directly or through James & Co., 
procured the desired insurance in such amounts and in such individual companies 
as their judgment dictated. Before the procurement of the insurance contracts 
which are involved in this action, Martin, on January 11th, requested the Behrendt- 
Levy Agency to procure increased insurance by the following letter: 

“Gentlemen: Will you kindly increase the coverage on the new four-unit 
sound stage, monitor room, et cetera, from $150,000 to $470,000; the sound- 
proofing building from $66,000 to $70,000; and the sound recording building from 
$90,000 to $110,000. I believe that these figures will represent the final coverage 
required on these three buildings. 

“Would you also please increase the coverage on the sound-recording and 
reproducing equipment belonging to the Electrical Research Products, Inc., from 
$175,000 to $183,000. We are still short $7,500 of the coverage which we previously 
requested December 11th. Would you please check up on this. 

“T would ask that you please arrange to submit a list of the companies with 
which you expect to place this additional coverage, for my approval.” 

In pursuance of this request the Behrendt-Levy Company telegraphed from 
their Los Angeles office to James & Co., at San Francisco, a request to place 
$320,000 additional insurance upon the property which was subsequently destroyed 
by fire. This amount, together with the existing insurance of $150,000 upon the 
property, made up a total of $470,000 insurance thereon. 


\gency 
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The full amount of increased insurance requested was procured on January 


14th. Thereafter, on January 16th, James & Co., under circumstances hereinafter 
narrated, secured $160,000 additional insurance upon these properties, thus increas- 
ing the total insurance to $630,000. The covering notes or binder contracts 
executed by appellants and involved herein constituted a portion ($125,000) ot 
the $160,000 insurance thus procured. 

On January 14th the Behrendt-Levy Agency were at once advised by wire 
that the property was covered. A list of the covering agreements was forwarded 
to Los Angeles by mail and received in Los Angeles January 15th. Among the 
agreements was one of the Newark Company for $22,500 and one of the Phila- 
delphia Fire & Marine for $200,000. After the hereinafter quoted telegram of 
January 12th had been sent, Mr. Paddack of the Behrendt-Levy Agency recatled 
that on January 7th they had received a letter from Martin in which it was 
stated that the appellee felt that its policies in the Newark and Philadelphia 
company were in larger amount than should be carried in those companies, and 
it was indicated that the amounts of insurance in those companies should be 
decreased. In view of the importance of this letter, we quote it in full: 

“There are certain companies now carrying our line of insurance which have 
policies coming up for renewal very shortly and which we feel we should drop 
altogether or in some cases materially reduce their limits. 

“Referring to renewal policy No. 277568 of the Newark Fire Insurance Com- 
pany issued January 6, 1929, for $47,000 covering film in laboratory and vaults. 
This company now carries close to $2,000,000 of our line in all locations, and 
we would like to see this reduced to around $500,000. Will you kindly bear tints 
in mind when placing further insurance 

“We also have Globe Underwriters Agency policy No. P-137506 issued 
January 6, 1929, im amount $25,000 covering film in laboratory and vaults. We 
would like to discontinue carrying any of our coverage with the Globe and I am 
returning this policy herewith for cancellation. Will you kindly place this cover- 
age with some other good company? We have $178,600 with this company and 
I would like you to place this coverage with other companies as the policies 
come up for renewal 

“T am listing below several companies having policies coming up for 
renewal in February and would like to have you place the coverage with other 
companies or reduce the limits in certain instances: 

“Stuyvesant Insurance Company: We are now earrving about $500,000 with 
this Company. We would like to have the limit reduced to approximately $200,000 

“Importers and Exporters Ins. Co.: We are carrying about $62,000 with this 
company and would not care to have our limits increased over that amount. 

“Philadelphia Fire & Marine Ins. Co.: We have approximately $640,000 with 
this company and would like to have the limits reduced to not more than $250,000. 

“London & Frovincial Ins. Co., Ltd.: We are carrying $23,500 with this 
company, which we would not care to have increased. 

“There may be policies with other companies coming up for renewal at a 
later date, which we will wish to discontinue or reduce the limits on. T would 
therefore appreciate it if before placing future renewals vou would check with 
me as to the companies, as we want to make certain that all our insurance is 
carried with what we consider good, substantial and reliable companies.” 

The Behrendt-Levy Agency thereupon, on January 14th, wrote a letter to 
James & Co., inclosing a copy of the above-quoted letter, quoting in confirmation 
the telegram of January 12th to James & Co., the pertinent part of which is as 
follows: 

“Re conversation with Terhune November Paramount Famous Lasky Sound 
Stages One Two Three and Four * * * total insurance required four hundred 
seventy thousand now written one hundred fifty place three hundred twenty 
thousand concurrent on terminal naught four two Avery Colonial Newark desire 
increased lines this new construction * * * ” 

the writer, “H. T. Paddack, Secretary” of the Behrendt-Levy Agency, goes on 
to sav: 





“When the writer was in San Francisco in the early part of November (vou 
were in the East), we placed insurance on the new concrete sound proving build- 
ing and the new sound recording building, these buildings being practically fin- 
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ished. We also placed insurance on the new sound stages of fireproof construc- 
tion in the amount of around $66,000. 

“I told Terry [L. P. Terhune, secretary-treasurer of James & Co.] at that 
time the total amount required was $470,000, and I believe he made a note of 
same. You will note in my wire that I stated that the Philadelphia, Colonial and 
Newark desire to increase their lines of this construction, 

“However, since sending the wire, I] remember a letter which Mr. Martin, 
the auditor of Paramount Famous Lasky, wrote me concerning lines in various 
companies, this letter being prompted by a letter he received from Mr. Henry 
Anderson, in charge of all insurance for Paramount Famous in the New York 
office. 

“Mr. Anderson, of course, does not understand the difficulty in placing 
insurance on motion picture plants. Furthermore, he is used to having insurance 
written the same way as it is in New York. In other words, New York is prac 
tically on the same basis as San Francisco—no agents, everyone being a broker.” 

Then follows an explanation of the method of placing lines of insurance in 
New York, and mention is made of a visit of Mr. Levy and the writer to Mr 
Martin, on which occasion an explacation was given him of “the difficulties that 
such large companies as the Newark, who are carrying a large line on this risk, 
have in writing this insurance through their treaty company as well as in secur 
ing outside insurance,” and of the great increase in the number of policies that 
would result in following out Mr. Anderson’s suggestion in a case where a line 
of insurance in large amount is canceled on a company and, in order to replace 
this, reinsurance is secured in smaller amounts. Continuing, the letter says: 

“If we have to comply with Mr. Anderson’s suggestion, it will mean the 
placing of all overlines, which are handled as reinsurance, as direct insurance 
and the Behrendt-Levy Insurance Company will lose five per cent commission on 
all this business nF 

“Mr. Martin is perfectly satisfied with the insurance as placed at present, 
but states that Mr. Anderson informed him that if the insurance could not be 
written in smaller amounts in various companies, he [Anderson] would plac« 
it all in New York. * * * ” 

The letter, further referring to the manner in which the insurance would be 
handled from New York, says, in substance, that this would be a very unsatis- 
factory way of handling the matter, from various indicated standpoints; and it is 
then said: 

“T showed this letter from Martin to Mr. Terhune and Mr. Avery when thev 
were here in the office. Terry. of course, was certain that things could be handled 
in the way desired by placing the line in many companies, but it would necessitate 
wumerous policies and also the loss of commission to our office, Mr. Avery stated 
that where he had $640,000 in the Philadelphia, he would drop to $250,000. He 
would like to take the balance of this amount in the Fire Association as he does 
not want to lose this business. 

“From the foregoing you will see that it would not be a good policy to place 
any additional insurance in the Newark or in the Philadelphia and this addi- 
tional line on these nice fire-proof buildings will have to be placed in the other 
companies in our office. 

“You will note that the companies mentioned in Martin’s letter are the 
Stuyvesant, Importers and Exporters, Philadelphia and London & Provincial, and 
Newark. No mention has been made of the Hanover, Eagle-Star, Commercial 
Union, Norwich Union or Colonial. Mr. Anderson is making up a list of com- 
panies and the amounts he desires to be written in each company. 

“The Globe & Rutgers is mentioned in the letter and evidently Mr. Anderson 
has had some trouble with this company in New York and does not want. this 
company to carry lines on the plant. The fire insurance had better be placed in 
the Hanover, Commercial Union, Norwich Union, Colonial and Eagle-Star. * * * 

“T would like your reaction on the above matter.” 

Upon the receipt of this letter a conference was held in the office of James 
& Co., and it was determined that additional insurance should be procured at 
once, and this was procured in the appellant companies. 

The evidence tends to show that, in placing the insurance of January 16th, 
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the purpose of James & Co., acting upon the letter of January 14th from the 
Behrendt-Levy Agency and the inclosed letter of January 7th from Martin, was 
to take out insurance that should be acceptable to appellee, having in view an 
arrangement later, if so instructed by the ‘—Behrendt-Levy Agency or appellee, for 
cancellation of the insurance placed with the Philadelphia and Newark, and con- 
sequent reduction of the total amount of insurance placed within the $320,000 
called for by the telegram of January 12th. It would appear from the evidence 
that this cancellation could be effected by virtue of a “general custom among in- 
surance men in relation to insurance obtained by binders” testified to by Mr. 
Paddack and not questioned in the record or in the briefs on appeal; such cus- 
tom being “that very often more insurance is placed than is actually needed; the 
reason being the companies have to adjust their lines for cancellations that may 
go in effect anywhere from five to fifty days after the line is placed.” The oc- 
currence of the fire shortly after the placing of the insurance with appellant 




















companies, while it pt nted cancellation, did not affect the validity of the in- 
surance placed with the appeliant companies, because, in the circumstances exist- 
ing at the time, the placing of that insurance was expedient and proper in the 
carrying out of one of the main purposes of the agency, which was the prompt 
placing of the insurance requested in companies not unacceptable to the insured. 
The fact that in placing the insurance of January 16th the total amount requested 
had been exceeded would not make the insurance invalid as not authorized, be- 
cause a reasonable interpretation of appellee’s instructions to its agents, in view 
of the custom of insuran brokers, implied authority to make a temporary cov- 
erage in excess of the amount specified, pending the action of the principal in 
reference to the final coverage 

(3, 4] The contention of appellants seems to be that, inasmuch as the policies 
obtained January 14th in the Philadelphia and Newark companies were not can- 
celed, there was no replacement of the insurance placed with those companies on 


that date, and thus such insurance with the appellant companies was unauthorized, 
that said insurance was repudiated by Martin on behalf of appellee after the 
loss, and that the hereafter mentioned attempted ratification by Gain was not 
valid. The communication and dealings between Martin and the Behrendt-Levy 
Agency and James & Co. prior to the fire were communications between those 
acting in the capacity of agents for the appellee, which were in no way binding 
upon appellee and which had no effect upon the contracts of insurance between 
appellants and appellee, except as affecting the authority of James & Co. to make 
f of appellee. Subsequent to the fire there were further com- 
munications between the agents of the appellee. These last-mentioned communica- 
tions are set forth in the record, but the, too have no bearing upon the case, other 
than as they tend to show the feeling and attitude of these agents among them- 
selves with reference to their authority. Not being communicated to appellants, 
they did not influence their action. Inasmuch, however, as these communicati 
are contained in the record, we will briefly state their import: 

H. T. Paddack, secretary of the Behrendt-Levy Agency, called for defend- 
ants, testified that “on January 17, 1929, T received from Mr. Fox [manager of 
James & Co.] a telegram rea 

















ons 


ing as follows: ‘We do not consider yesterday’s 
placements Famous Players as additional insurance. Shall we consider it void 
and original insurance only covering. This is important question. Discuss with 
Terhune and telephone this P. M.’” 

The record contains no answer to this telegram 

On January 19th, three days after the fire, Mr. Martin wrote the follow- 
ing letter to the Behrendt-Levy Agency, signing as “Manager Accounting De- 
partment” 

“With reference to the conversation between vour Mr. Paddack, the ad- 
justers and the executives of the Paramount Famous Lasky Corporation on Janu- 
ary 18th, concerning the apparent mixup on account of over or additional insur- 
ance having been placed I wish to refer you to my letter of January 11th, in 
which I asked (in the first paragraph) for additional insurance on the new four- 
unit sound stage, monitor room, ete., to make a total insurance of $470,000. 

“T also call your attention to the fact that the companies with which the ad- 
ditional insurance was to he placed were to be submitted for my approval. I 
know that you understand that this did not mean that you were to hold up 
placing the insurance, but rather to give me a choice, if there was any, as to 
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what companies would be placed on this coverage. I think I appreciate the situa- 
tion which caused the mix-up of the companies in that vou were attempting to get 
the insurance placed at the earliest possible moment but at the same time allow 
some leeway for a choice of companies. However, I feel that this should have 
been arranged in some manner whereby in no instance would we be actuaily 
carrying insurance for more than the $470,000 requested, and therefore, in my 
position with Paramount Famous Lasky Corporation, I naturally object to pay- 
ing any premium for insurance over and above the $470,000. As I see it, any 
insurance placed above this amount does not in any way concern this corporation. 

“T trust that the matter of having placed additional insurance over the amount 
required will be amicably settled, without this corporation being asked to consider 
paying a premium for any coverage over or above $470,000 on the buildings in 
question, and | am relying upon you to see if this cannot be arranged.” 

Under date of January 23d, Mr. J. J. Gain, executive manager of appellee 
corporation, wrote the following letter to the Behrendt-Levy Insurance Agency : 

“I have read Mr. Martin’s letter to you of January 19th in regard to the 
question of our paying premium on any amount of insurance taken out in our new 
sound stage building in excess of $470,000. 

“Since the fire occurred before adjustment of the line could be effected and 
you and your representatives had full authority to place insurance for this cor 
poration, [ hereby sanction and ratify the full amount of the coverage as placed 
prior to the fire that occurred between 4:30 and 6:00 p. m. January 16, 1929.” 

It will be seen that the letter of January 19th from Martin to the Behrendt- 
Levy Insurance Agency amounts to a complaint as to the procurement of more 
than $470,000 insurance. Therein Martin gives it as his opinion that insurance 
for more than that amount does not concern the appellee corporation, and ex- 
presses the hope that the company can avoid paying the premium on the total 
amount of insurance requested. If this letter had been written to the appellants, 
the effect of it as an attempted repudiation of the contracts of insurance might 
be considered, and in tl 





iis connection we would have to consider the question as 
to the power of Martin, as an agent of anpellee, to cancel policies or repudiate 
them after a‘ loss. See Cassville Roller Mill. Co. v. Aetna Ins. Co., 105 Mo. App 
146, 79 S. W. 720; Waterloo Lumber Co. v. Des Moines Ins. Co., 158 Iowa, 563, 
138 N. W. 504, 51 L. R. A. CN. S.) 539. Inasmuch, however, as this communica- 
tion is merely between agents of the appellee, it had no effect other than as an 
indication of Martin’s opinion concerning the discussion in question 

It mav here be said that the total loss which arose from the destruction of 
the insured property was $ and that, under an apportionment that was 
made of this loss among the companies with which the total of $630,000 insur- 
ance was placed, the proportion of appellants the Norwich Union and the Allied 
Underwriters, upon the insurance placed with each of them in the sum of 
$50,000, were, respectively, $29,780.16 and $29,780.17, and the loss apportioned to 
apnellant the Commercial Union, upon the insurance placed with it in the sum of 
$25,000, was $14,890.08, and that the amounts of loss apportioned among the in- 
surance companies, other than appellants, who participated in said total insurance 
of $630,000, were paid by said other companies. 

The evidence justified the conclusion of the trial court that the appellee 
authorized the placement of policies in appellant companies. Appellants are not 
concerned with the validity of the policies in the prohibited companies, except 
as those policies reduce the amount of the loss appellants are required to pay 
under the binder agreements issued by them. : 

Judgment affirmed. 

Sawtelle, Circuit Judge, concurs. 

BENNETT v. COSMOPOLITAN FIRE INS. CO. No. 6039. 
Circuit Court of Appeals, Fifth Circuit. June 30, 1931. 
Rehearing Denied Aug. 5, 1931. 

50 Federal Reporter (2d) 1017. 








1. INSURANCE. 

Insurer, having without authority attached indorsement transferring fire policy 
from husband to wife, held estopped to deny effectiveness of proofs of loss filed 
by wife. 
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Fire insurance policy was originally written in name of husband, but 
subsequently by indorsement transferred to wife’s name. It was established 
that attachment of indorsement by insurer transferring interest in policy 
was an unauthorized act. After fire, wife filed proofs of loss in accord- 
ance with provisions of policy. 

(For other cases, see Insurance, Dec. Die. § 558] 1].) 

2. INSURANCE. 

Insurer’s conduct and acts after fire held waiver of proofs of loss by husband 
under fire policy issued to husband, but subsequently transferred to wife by un- 
authorized indorsement. 

Evidence tended to show that adjuster of insurance company after 
fire permitted husband to join with wife in nonwaiver agreement; that 
insurance company accepted proofs of loss in name of wife; that insur- 
ance company denied liability on the policy; and that the insurance com- 
pany failed to ask for additional proofs. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE 
__ Provision in fire insurance policy requiring proofs of loss must be complied 
with, unless waived. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

4, INSURANCE. 

Filing of proots of loss under fire policy, where nature and extent of loss is 
not real matter in controversy, may be waived. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE. 

No particular form of demand is necessary as prerequisite to suit on fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 613.) 

6. INSURANCE. 

Insurance contract will be reformed like any other under proper circumstances 
to effectuate intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

7. INSURANCE 

Breach of chattel mortgage clause in fire policy would not avoid entire policy 
covering both dwelling and furniture, each for separate stated amounts. 

Fire insurance policy contained provision that entire policy “shall be 
void if the subject of insurance be personal property, and be or become 
encumbered by a chattel mortgage.” Policy involved, though written for 
a single premium, showed separately the amount written on the dwelling 
and the amount written on the furniture. 

(Fer other cases, see Insurance, Dec. Dig. § 330[5].) 

8. INSURANCE. 

Indorsement on fire insurance policy, in effect mortgage clause, directing pay- 
ment of loss or damage to mortgagee, held sufficient without setting out details of 
mortgage. 

Mortgage clause was placed on fire insurance policy by written direc- 
tion of insured advising insurer’s agent of existence of mortgage and name 
of mortgagee. Clause provided that loss or damage should be payable to 
named mortgagee as his interest might appear. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

9. INSURANCE. 

Interpretation of insurance policy should be adopted which is most favorable 
to insured, if not inconsistent with words used. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. INSURANCE. 


Mortgage indorsement on fire policy held sufficient compliance with clause 
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rendering entire policy void, unless consent to chattel mortgage is indorsed on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

\ppeal from the District Court of the United States for the Southern Dist- 
rict of Florida; Halstead L. Ritter, Judge. 

Suit by William M. Bennett against the Cosmopolitan Fire Insurance Com- 
pany. Judgment for the defendant, and the plaintiff appeals. 

Reversed, and cause remanded. 

Harold Kassewitz and George J. Baya, both of Miami, Fla., 

O. D. Batchelor, of Miami, Fla., for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

HutcHeEson, Circuit Judge. 

Appellant, as most men do, not before but after he has sustained a loss by 
fire, read his policy. From such reading learning that there were things in it 
which he had not supposed were there, he filed his bill in equity to reform the 
policy, and to recover upon it as reformed. The things amiss in the policy as 
written which he sought by his reformation suit to correct were: (1) That the 
policy, though originally written in his name, had, by an indorsement made with- 
out his consent, been written in his wife’s name; (2) that the concurrent insur- 
ance clause, instead of providing concurrently for $18,000 on the dwelling and 
$5,000 on the furniture and finishings, really provided for only $16,000 on the 
dwelling and $3,000 on the furniture and finishings. He set up his loss, pleaded 
the filing of proofs of loss, the denial by the company of all liability under thi 
policy, that he had requested payment of the insurance, and that he had done 
every act and thing necessary to entitle him to receive payment. Further, by way 
of anticipation of defenses which he thought would be, and which sure enough 
were, urged against him, appellant declared, first, as to the provision of the policy 
that, if foreclosure proceedings be commenced with knowledge of the assured, 
unless a counter indorsement appeared on the policy the policy would be void, 
that he had no knowledge that such a suit had been brought against him; and, 
second, that though the company was threatening to, they ought not to be per- 
mitted to assert against him the provision of the policy that “the entire policy 
shall be void if the subject of insurance be personal property and be or become 
encumbered by a chattel mortgage,” unless consent is indorsed upon the policy 
for that there was only one mortgage on the property, and this upon the building 
and the furniture jointly; that the company through its lawful agent was not only 
fully advised of, but had fully consented to it by the indorsement on the policy of 
a New York standard mortgage clause in favor of Austin, the mortgagee named 
in the mortgage. 

Not to be outdone by the plaintiff, the defendant not only interposed the 
defenses which the plaintiff had anticipated, but went him one better, basing a 
sweeping defense to the suit upon the allegation that plaintiff had not, as required 
by the policy, within the sixty-day period therein fixed, filed his proofs of loss. 

On these pleadings the cause went to trial, and on full proof the court found 
that the rider, of date May 11, 1929, “Policy should read name of assured Dora 
C. Bennett,” was placed on the policy wrongfully and without the knowledge or 
authority of plaintiff, and that he was entitled in this respect, therefore, to have 
the relief asked by way of reformation or cancellation so as to reinstate himself 
as the insured. 

The court, ruling upon the authority of Harris v. N. British & Mercantile 
Ins. Co. (C. C. A.) 30 F. (2d) 94, that the filing of proofs of loss is an affirmative 
duty of the assured, and a condition precedent to his filing suit, further ruled 
that, since plaintiff’s suit affirms that his wife, who filed the proofs of loss in her 
name, was not the assured, but that plaintiff was, he may not be permitted to 
claim that the proofs filed by her can be taken as proofs filed by the assured, for 
either Dora C. Bennett was the assured for all purposes, including the making of 
proofs, or she was not the assured for any purpose. 

Upon the point of waiver by the defendant by its acceptance of Dora C. 
Bennett’s proofs of loss, and its nonaction thereafter, coupled with its complete 
denial of liability on the policy, the court found that this was all referable, not 
to the policy, but to the claim of Dora C. Bennett alone; that William M. Ben- 
nett had taken no action on the policy, had asserted no claim under it, and 


for appellant. 
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that no act of the company could be treated as waiver of proofs of loss by him. 

[1, 2] We think this point of view too rigid, too narrow, and not in accord- 
ance with authority. In the first place, though, as the court found, the inser- 
tion of the wife’s name in the policy was without authority and void as to Ben- 
nett, we think the defendant, having brought about the resulting conversion 
by this unauthorized act, is estopped to deny the effectiveness of the proofs 
of loss as such when made by the person in whose name by their unauthorized 
rider they have as to themselves at least placed the insurance. Moreover, we 
think that all of the facts in evidence, the action of the adjuster of the com- 
pany in having William M. Bennett join with his wife in the nonwaiver agree- 
ment, the acceptance by the company of the proofs in the name of Dora C. 
Bennett, the denial of any liability on the policy, the failure of the company to 
ask for additional proofs, and, generally, their nonaction in regard to the matter 
of proofs, make it perfectly clear that this defense is waived. To hold other- 
wise would be to permit dealings with this policy by the company in which hus- 
band and wife were by its representatives dealt with interchangeably to create 
a lving in wait and an entrapment resulting therefrom. 

[3, 4] It is settled law that the provision in a policy for proofs of loss must 
be complied with unless waived, but that, as its entire purpose is to give the 
company, if they desire it, the benefit of detailed information as to the nature 
and extent of the loss which they contain, the filing of such proofs where the 
nature and extent of the loss is not real matter in controversy may be easily 
waived. Cooley, Briefs on Insurance (2d Ed.) Vol. 2, 6019; Continental In- 
surance Company v. Fortner (C. C. A.) 25 F.(2d) 398; Liverpool & London 
Ins. Co. v. Dillon (C. C. A.) 16 F.(2d) 774; Fireman’s Fund Ins. Co. y. Borschow 
(C. C. A.) 30 F.(2d) 18; Couch’s Ency. of Ins. Law p. 5586. 

It is a dry and strained construction which, contrary to the substantial prin- 
ciple upon which the law of this kind of case is grounded, denies, because proofs 
were sent in by Dora C. Bennett, instead of by her husband, the effect of waiver 
to multiplied acts of the company constituting such waiver. The action of the 
court in so ruling was error, for which the case must be reversed. 

There were other issues in the case which appellant incorrectly assumes were 
decided in his favor. Upon this assumption he now insists that, it appearing 
that the court below erroneously decided against him the issue of proofs of 
loss, this court should grant him here the relief for which he prayed. The ap- 
pellee, on the other hand, conceding that these issues were not decided in its 
favor by the trial court, urges that they should have been, and now presents 
them for decision in its favor here, and the judgment of the court below thereon 
affirmed. 

While we do not agree with appellee that this court should undertake here 
to decide these issues, we do think it desirable, in view of another trial, to briefly 
comment upon the points presented. These points are four: (1) That plaintiff 
did not prove demand before suit brought; (2) that the policy was avoided by 
the mortgage foreclosure begun with plaintiff’s knowledge; (3) that plaintiff 
was carrying concurrent insurance in excess of that permitted in the policy; and 
(4) that the policy was avoided by the fact that the furniture was incumbered by 
a chattel mortgage without consent thereto being indorsed upon the policy. 

[5] The first, second, and third points may be briefly disposed of. There is 
no merit in the first point, for no particular form of demand is necessary as a 
prerequisite to suit, and the record teems with evidence of insistent and persit- 
ent demands. The second point, that the beginning of foreclosure suit as a 
matter of law avoided the policy, is equally without merit, for the record shows 
that this question presents an issue of fact which must be decided when the 
case is retried. 

[6] The third point, the matter of concurrent insurance, presents also issues 
of fact which must be determined on a retrial. If the trial court finds the issue 
of fact with the plaintiff that the parties intended to write the concurrent insur- 
ance provision so as to embrace all of the insurance which he carried, the con- 
tract must be reformed to give that intention effect. The remedy in such case 
presents no difficulty, for it is recognized, not only in the federal courts, but 
elsewhere, that an insurance contract will be reformed like ony other under 
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proper circumstances to effectuate the intention of the parties. Phenix Ins. 


Co. v. Hilliard, 59 Fla. 590, 52 So. 799, 138 Am. St. Rep. 171; Northern Assurance 


Rep 
Co. v. Grand View Bldg. Ass’n, 203 U. S. 106, 27 S. Ct. 27, 51 L. Ed. 109; Lum- 
ber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 
Ins. Co. v. Nance 


{ 
19 F.(2d 


59 LL. Ed. 1140; Hartford 
C. C. A.) 12 F.(2d) 575; Forkner v. Twin City Fire Ins. Co. 

) 419; Columbia Ins. Co. v. King (C. C. A.) 30 F.(2d) 887. 
fourth point presents matter which, because of the state of the 
requires a somewhat more extended discussion. The | t made 
because there was a mortgage on the building and furniture, and 
-y contained no indorsement specifically consenting to this chattel mort- 
‘| i be void if the subject 
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standard 
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support of his claim that the contract should he treated 
xistenct 
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1d, 


of the chattel mor e on the furniture should 
not only the insurance on it, but that on the dwelling 


lin Ins. Co. v. Star Fire Ins. Co. (C. C.) 15 F. 611. There, 


insurance was in a lump sum covering both items, not, as here, 
ims allotted to the dwelling and the furniture respectively 


s situation the great weight of authority treats the contract as divisible, 


and, if it gives any effect to the clause in question, gives it effect onlv as to 
that part of the insurance written on the personal proterty. Downey v. German 
lliance Co. (C. C. A.) 252 F. 701; Hartford Fire Ins. Co. v. Jones (C. C. A.) 
15 F.(2d) 1; Bills v. Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 1063, 29 IL. R. A. 
706, 47 Am. St. Rep. 121; Cooley, Briefs on Insurance (2d Ed.) vol. 3, p. 2945 

Because of the mortgage clause indorsed on the policy, we think it plain 
that the invoked clause cannot be given any effect whatever here. It was 
established that the mortgage clause was placed upon the policy by the writ- 
ten direction of the insured advising the company’s agent of the existence of 
the mortgage and of the name of the mortgagee. By this clause it was provid- 
ed “Loss or damage * * * shall be payable to O. J. Austin as first mortgagee as 
interest may appear.” 

The policy covered both dwelling and contents; the mortgage also covered 
both, and it was not necessary that the details of the mortgage be set out in 
the indorsement. Hosford v. Germania Fire Ins. Co., 127 U. S. 399, 8 S. Ct. 
1199, 32 L. Ed. 196. There can be no question but that insurer and insured so 
understood it, and that, if the policy had not carried the mortgage clause or 
some other effective indorsement, plaintiff would have been entitld to reform 
the policy to make it conform to that mutual understanding. Plaintiff, how- 
ever, does not need that relief here, for upon the principle that “the interpreta- 
tion should be adopted which is most favorable to the insured, if such interpre- 
tation be not inconsistent with the words used,” Royal Ins. Co. v. Martin, 192 
U. S. 162, 24 S. Ct. 247, 251, 48 L. Ed. 385, we think it clear that the mortgage 
indorsement is a compliance with that provision of the policy requiring an agree- 
ment to the existence of the chattel mortgage to be indorsed thereon. Hosford 
v. Germania Fire Ins. Co., 127 U. S. 399, 8 S. Ct. 1199, 32 L. Ed. 196: Fidelity 
Phenix Fire Ins. Co. v. Queen City (C. C. A.) 3 F.(2d) 784 : 

Three cases are cited against this view, Atlas Reduction Co. v. New Zealand 
Ins. Co. (C. C. A.) 138 F. 497, 9 L. R. A. (N. S.) 433; Bank v. Hartford (D. C.) 
1 F.(2d) 43: Woods v. Ins. Co., 82 Wash. 563, 144 P. 650. Of the first it mav 
be said that, while the majority upon the authority of Bates v. Equitable F. 
& M. Ins. Co., 10 Wall. 33, 19 L. Ed. 882, did decide that a loss payable clause 
in favor of the mortgagee was not effective to relieve against the chattel mort- 
gage prohibition, Judge Hook, in a thoroughly well-considered dissenting opin- 
ion, pointing out that the Bates Case related to an ordinary loss payable clause, 
and not to a mortgage clause, reached the opposite and, we believe, the cor- 
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rect conclusion. Of the second case, that it was decided without discussion 
upon the sole authority of Atlas Reduction Co. v. New Zealand Ins. Co., supra. 

The third case went off on its facts, the court there holding, not that a 
mortgage clause protecting the holder of a chattel mortgage would not relieve 
against forfeiture where there was no misrepresentation or deceit, but that 
it could not relieve under the facts of that case, which established, not only that 
the insurer did not know of the existence of the chattel mortgage, but that the 
indorsement had been placed on the policy as the result of a deliberate mis- 
representation, with intent to deccive. by the insured, that the mortgage in 
question did not cover chattels. 

Because the court erroneously found against plaintiff that the failure to 
file proofs of loss in his name defeats his action, its judgment is reversed and 
the cause remanded for further proceedings not inconsistent with this opinion. 

NATIONAL UNION FIRE INS. CO. v. BYNUM. 
WALKER v. BOYKIN. 
Supreme Court of Arkansas. June 22, 1931. 
40 Southwestern Reporter (2d) 440. 
1. INSURANCE 

Judgment in proceeding to dissolve insurance company must be interpreted 
with reference to statute on which based, in determining whether company’s 
policies were canceled (Crawford & Moses’ Dig. § 5951, par. 8). 

(For other cases, see Insurance, Dec. Dig. § 43.) 

2. INSURANCE. 

\ttorney General need not recite statute under which he procceds to dissolve 
insurance company (Crawford & Moses’ Dig. § 5951, par. 8). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

3. INSURANCE. 

Judgment adjudicating insurance company’s insolvency and appointing = re- 
ceiver dissolved company and canceled its policies (Crawford & Moses’ Dig. § 
5951, par. 8). 

Crawford & Moses’ Dig. § 5951, par. 8, requires court or judge, to 
whom Attorney General applics for order requiring insurance company to 
show cause why its business should not be closed, to decree dissolution 
thereof, and distribution of its effects, if it appears te be insolvent. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

4. INSURANCE. 

Recital in judgment, appointing receiver for insolvent insurance company, that 
receiver “is hereby empowered to collect premiums and bills receivable,’ did not 
authorize him to continue insurance business (Crawford & Moses’ Dig. § 5951, 
par. 8). 

(For other cases, see Insurance, Dec. Dig. § 43.) 

5. INSURANCE. 

Insured held entitled to recover statutory penalty from insurers refusing to 
pay pro rata amounts of insurance, including dissolved company’s policies, 
though penalty exceeded difference between sums demanded and tendered (Craw- 
ford & Moses’ Dig § 6155). 

(For other cases, sce Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Chicot County; Patrick Henry, Judge. 

\ppeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Actions by W. C. Bynum against the National Union Fire Insurance Com- 
pany, and by L. B. Boykin against Elmo Walker, receiver of the Home Fire In- 
surance Company. Judgments for plaintiffs, and defendants appeal. 

Affirmed in the former case, and reversed and remanded in the latter case. 

Verne McMillen, of Little Rock, for appellant National Union Fire Ins. Co 

John Baxter, of Dermott, for appellee W. C. Bynum. 

Robinson, House & Moses, of Little Rock, for appellant Walker. 
Roberts & Stubblefield, of Little Rock, for appellee L. B. Boykin. 
Situ, J. 
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W. B. Bynum owned a large sawmill plant, upon which he carried insurance 
amounting to $169,500. This insurance was written by a large number of insur- 
ance companies, and three of the policies, aggregating $10,000, were written by 
the Home Fire Insurance Company of this state. A fire occurred, and the loss, 
as adjusted, amounted to $137,770.10. 

Each of the insurance policies covering this property contained what is com- 
monly called the pro rata clause, which provides that each insurance company 
shall only be liable to the insured for its pro rata amount of the insurance carried 
on the property, “whether yalid or not or whether by solvent or insolvent in- 
surers.” 

Certain of the insurance companies insisted that the insurance written by the 
Home Fire Insurance Company should be taken into account in determining the 
extent of their liability, and offered to pay on that basis, but when they refused 
to pay except on that basis, suit was brought to enforce pro rata liability without 
taking into account the policies written by the Home Fire Insurance Company 

The fire occurred December 1, 1930, but prior thereto a suit had been filed 
by the Attorney General to dissolve the Home Fire Insurance Company, and to 
wind up its affairs. 

It was alleged in the complaint filed by the Attorney General that the 
Home Fire Insurance Company was a domestic insurance corporation, being in- 
corporated under the laws of this State, and that the state insurance department 
had “certified the defendant company to the Attorney General as an insolvent 
insurance company, to have its affairs wound up and administered as provided 
hy law.” It was alleged that the company was insolvent, and that to preserve its 
assets for the benefit of its creditors it was necessary that some person be ap- 
pointed “to take charge of all the assets, of every kind and character, of said 
company, to make an inventory of its property, and to handle and manage it under 
the proper orders of this court.” It was alleged that an opportunity had been 
given the company for a hearing as to the status and condition of its affairs as 
provided by law, but that the company had waived this right, and admits its in- 
solvency. 

Wherefore, it was prayed that the court, “by proper judgment and order, ap- 
point some suitable person to take charge of said insolvent company and_ te 
administer its affairs under the order of this court.” 

On November 24, 1930, which was, of course, prior to the date of the fire, 
an order and judgment was entered by the court granting the relief prayed by 
the Attorney General. This judgment recites the appearance of the insurance com- 
pany, and its confession of the allegations of the complaint, and its consent that 
the “court may appoint a receiver as provided by law,” and that the court “be- 
ing well and sufficiently advised in the premises, doth find from the evidence 
that the said insurance company is ‘insolvent, that its reserves are clearly im- 
paired, and that a receiver should be appointed by this court as provided by 
law.” It was thereupon ordered that Elmo E. Walker be appointed receiver to 
take charge of all the assets, books, papers, etc., of the company, and that “he 
proceed to the administration of the affairs of said company until the further 
orders of the court,” to which end he was authorized to employ such attorneys 
and assistants as was necessary in the administration of the affairs of the com- 
pany, and “that he be and he is hereby empowered to collect premiums and bills 
receivable, to pay such operating expenses of said company as is necessary, and 
to do anv and all other things necessary to consummate and carry out said re- 
ceivership; that all officers, directors, officials, agents, or employees of said de- 
fendant insurance company he and they are hereby directed to turn over to said 
receiver all books, records, fixtures, equipment, moneys, bills receivable, real es- 
tate, and all other assets of every kind, nature or character, at once.” ‘ 

\ll persons were enjoined from interfering with the administration of the 
receiver, and the order was to be effective upon the execution of the bond 
there provided for, and the taking of the oath required by law. The receiver 
had qualified and had entered upon the discharge of his duties as such at the 
time of the fire. Certain other facts were stipulated which we need not recite. 

A number of suits which were brought in Chicot county against the insurance 


companies which resisted payment were consolidated for trial, and the court was 
asked on their behalf to make the following declaration of law: 





1172 The Insurance Law Journal, Vol. 77 | Nov., 1931 


“That the appointment of a receiver for the Home Fire Insurance Company 
did not dissolve the corporation and did not cancel the policies issued by the’ 
Home Fire Insurance Company to the plaintiff and that said policies were a par 
of the whole insurance covering the property described in the policies sued on 


that provision in each of the policies issued by 
op 


herein, within the meaning of 
the defendant which provides: ‘This company shall not be liable under this policy 
for a greater proportion of any loss on the described property than the amount 
hereby insured shall bear to the whole insurance, whether valid or not, or by 
solyent or insolvent insurers.’ 

“That the plaintiff is entitled to recover only that proportion of the loss 
from each defendant, which the amount of its policy bears to the whole insur- 
ance, and each defendant having tendered that amount to -the plaintiff in its 
answer, plaintiff should have judgment against the defendants only for the amounts 
tendered with the costs which accrued up to the time the answers were filed.” 

The court declined to so declare the law, but, upon the contrary, declared the 
law to be that the appointment of a receiver canceled the policies of insurance 
issued by the Home Fire Insurance Company, and that those polici ‘ould not 
be considered as a part of the whole insurance covering the loss or damage to 
the property described in the policies sued on, and a judgment was rendered 
accordingly, including a penalty of 12 per cent., and an attorney’s fee. No com- 
plaint is made of the fee allowed the attorney, but it is insisted that in any event 
the penalty was improperly imposed, for the reason that it is in excess of the 
amount in controversy, as the insurance companies had offered to pay the sum 
demanded, less the pro rata part of the Home Fire Insurance Company policies. 

[1] It is urged for the reversal of the judgment of the Chicot Circuit Court 
that there was no adjudication of insolvency of the Home Fire Insurance Com- 
pany, al d that there was no order dissolving the corporation, and no order can- 
celing its outstanding contracts of insurance: that, on the contrary, the receiver 
was ordered to proceed with the administration of the affairs of the company, 
to collect premiums and other bills receivable, and was not authorized or directed 
to wind up the affairs of the company. The cases of Federal Union Surety Co. 
v. Flemister, 95 Ark. 389, 130 S. W. 574, and Johnson & Cotnam vy. Baxter, 108 
Ark. 350, 157 S. W. 387, are cited in support of this contention. 

We do not review those cases, as they are not applicable to this case. The 
instant case is governed by the statute under which the Attorney General pro- 
ceeded, and the order and judgment of the court must be interpreted with refer- 
ence to the statute upon which it was based 
[2] The Attorney General did not recite the statute pursuant to which h¢ 
had proceeded, but he was not required to do so. The authority was conferred 
and the duty imposed upon the Attorney General to institute the proceeding herein 
recited by paragraph eight of section 5951, Crawford & Moses’ Dig., which 
reads as follows: “Whenever the Insurance Commissioner shall have reason to 
believe that any insurance company of this State is insolvent or fraudulently 
conducted, or that its assets are not sufficient for carrying on the business of the 
same, or during any noncompliance with the provisions of this chapter, he shall 
communicate the fact to the Attorney General, whose duty it shall then become 
to apply to the Supreme Court or the circuit court, or, in vacation, to any of the 
judges thereof, for an order requiring said company to show cause why their 
business should not be closed; and the court or judge, as the case may be, shall 
thereupon hear, the allegations and proofs of the respective parties, or appoint 
some suitable person as examiner to perform such duty and report upon the 
facts to said court or judge. If it appear to the satisfaction of said court or 
judge that such company is insolvent, or that the interests of the company so re- 
quire, the said court or judge shall decree a dissolution of such corporation, and 
a distribution of its effects; but in case it shall appear to said court or judge 
that said corporation is able to comply with the provisions of this act, and that 
it is not insolvent, a decree shall be entered annulling the act of the Insurance 
Commissioner in the premises and authorizing such company to resume business.” 

[3] Pursuant to this proceeding, the insurance company was adjudged to be 
insolvent. It is recited that the court “doth find from the evidence that the said 
defendant insurance company is insolvent, * * * and that adjudication stands 
unchallenged and unmodified. Indeed, it appears to have been confessed by the 
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insurance company, and upon this adjudication the receiver was ordered to 
proceed to the administration of the affairs of said company until the further 
orders of the court. If there is any ambiguity about this order—and there does 
not appear to he—it is removed when read in connection with the statute above 
quoted, pursuant to which said order was made. The statute directs the action 
to be taken when the order is made which it authorizes, and that direction is 
that “* * * the said court or judge shall decree a dissolution of such cor- 
poration, and a distribution of its effects.” 

[4] The recital in the judgment of the court that the receiver “* * * is 
hereby empowered to collect premiums and bills receivable * * *” is not to 
be construed as conferring authority upon the receiver to continue in business as 
an insurer. The provisions of the statute are to the contrary, and this direction 
must be construed as an authorization only to the receiver to collect all the assets 
of the company, including the premiums then due it. 

\ number of annotated cases which collect and review the authorities on this 
subject are cited in the notes to section 102 of the chapter on Insurance in 32 
Cc. J. p. 1039, and in the notes to section 20 of the chapter on Insurance in 14 
R. °C. L., p. 853. In the section last mentioned, the law is stated as follows: 
“While there are some contrary decisions, the weight of authority supports the 
proposition that on the judicial adjudication of the insolvency of a stock insur- 
ance company and the appointment of a receiver the outstanding policies of the 
company are ipso facto canceled, and that a claim for a loss thereafter occurring 
is not a provable claim against the company. The policyholders are creditors for 
the value of their policies at the time of the breach thus occurring, which in 
most cases is the pro rata return premium, though net value in life insurance 
cannot, of course, be computed in this manner and a provision of a statute for a 
return of the pro rata premium on a dissolution of an insurance company does 
not apply to life policies.” 

The reason for this rule is well stated by the Supreme Court of Iowa in the 

se of Shloss v. Metropolitan Surety Co., 149 Iowa, 382, 128 N. W. 384, to be 
that “This conclusion is based on the proposition that by the decree of dissolu- 
tion the company is rendered incapable of carrying out its contracts, its business 
is brought to an end, and the policy holders become creditors to the amount equal 
to the equitable value of their respective pclicies and entitled to participate pro 
rata in its assets; and a settlement of the company’s affairs cannot be postponed 
to await a determination of the contingencies on which its policy engagements 
are dependent. |Citing authorities.]” 

The judgment in the case of National Union Fire Insurance Co. et al. v. 
Bynum No, 2217, appealed from the Chicot circuit court, conformed to this view. 

[5] As to the penalties in those consolidated cases, it suffices to sav that the 
plaintiff was entitled to recover, and did recover, the full amount sued for, and 
the case is, therefore, within the letter and spirit of section 6155, Crawford & 
Moses’ Dig.. which allows the penalty. It is true the difference between the 
sum demanded and the sum tendered is less than the penalty, but it is true also 
that it was the refusal to pay this difference—which made the institution of the 
suits necessary. The plaintiffs were not required to accept any sum less than 
the full amount due under their policies, and they have been put to the expense 
and have incurred the delay and trouble of a lawsuit to recover that amount. It 
is this which the penalty compcnsates, and it was, therefore, properly assessed. 
New York Life Ins. Co. v. Adams, 151 Ark. 123, 235 S. W. 412; Illinois Bankers’ 
Life Ass’n v. Mann, 158 Ark. 425, 250 S. W. 887; Fidelity Phenix Fire Ins. Co. 
v. Roth, 164 Ark. 608, 262 S. W. 643; Bankers’ Reserve Life Co. v. Crowley, 
171 Ark. 135, 284 S. W. 4; Fulmer v. East Ark. Abstract & Loan Co., 173 Ark. 
668, 293 S. W. 1018. 


Without reciting the facts under which case No. 2208, submitted here unde 
the style of Elmo Walker v. Boykin, arose, it may be said that the same ques 
tion of law is presented, and the views here expressed are controlling in that 
case, and as it was held by the trial court in that case that the Home Fire In- 
surance Company was liable, although the loss by fire occurred after the rendition 
of the judgment appointing the receiver for the Home Fire Insurance Company, 
that judgment must be reversed. 

It follows, therefore, that the judgment in case No. 2217 (Insurance Co. y. 
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Bynum) will be affirmed; while the judgment in case No. 2208 (Walker, Recevr. 
v. Boykin) must be reversed, and that cause remanded, and it is so ordered. 


FRASCH v. LONDON & LANCASHIRE FIRE INS. CO. 
Supreme Court of California. July 28, 1931. 
2 Pacific Reporter (2d) 147. 


S:-F. 13482. 


2. INSURANCE. 

Allegation that premium had-been paid to insurance solicitor while he was act- 
ing as agent for insurer held good as against general demurrer. 

The allegation was good against general demurrer raising point that 
complaint failed to allege that solicitor was insurer’s agent for collection 

of premium. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

3. INSURANCE. 
Generally, powers of insurance agent are governed by general law of agency. 
(For other cases, see Insurance, Dec. Dig. § 78.) 
4. INSURANCE. 
Insurance agent possesses such powers as have been conferred by insurer, or 
as third persons have a right to assume that he possesses under circumstances. 
(For other cases, see Insurance, Dec. Dig. § 78.) 
5. INSURANCE. 
Generally, powers of insurance agent are determined by nature of business in- 
trusted to him, and are prima facie coextensive with its requirements. 
(For other cases, see Insurance, Dec. Dig. § 78.) 
6. INSURANCE. 

That insurance solicitor came to insured with policy issued by insurer, together 
with statement of premium made out on insurer’s regular form, authorized infer- 
ence that solicitor was authorized agent to deliver policy and collect premium. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 
8. INSURANCE. 

On question whether solicitor was insurer’s agent for collection of premium, 
any limitation on solicitor’s authority, of which insured was charged with knowl- 
edge, constituted matter of defense. 

(Kor other cases, see Insurance, Dec. Dig. § 640[2].) 

9. INSURANCE. 
rhat insurance solicitor was acting without license did not absolve insurer from 


liability, where insured was unaware of fact and insurer had knowledge thereof 
(Pol. Code, § 633). 


(For other cases, see Insurance, Dec. Dig. § 137[3].) 
11. INSURANCE. 

Where question involved was propriety of insured’s payment of premium to in- 
surance solicitor, insured held not required to plead policy or attach it as exhibit to 
complaint. 

(For other cases, see Insurance, Dec. Dig. 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; Pat R. Par- 
ker, Judge. 

Action for declaratory relief by Otto R. Frasch against the London & Lanca- 
shire Fire Insurance Company. From a judgment for defendant, plaintiff appeals. 

Reversed, with directions. 


§ 631.) 


McEnerney, Reagh & Morris, of San Francisco, for appellant. 

Percy V. Long, and Bert W. Levit, both of San Francisco, for respondent. 

Waste, C. J. 

This is an appeal from a judgment entered in defendant’s favor when the 
plaintiff refused to amend upon the sustaining of a demurrer to the first amended 
complaint. —~ — 

[1] The action is one for declaratory relief. Plaintiff is seeking to have it de- 
termined that the defendant company is bound by and liable under the terms and 
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conditions of a certain policy of fire insurance alleged to have been issued by it. 
It appears from the complaint that the person who solicited the insurance and de- 
livered the policy, collected and receipted for the premium and absconded with the 
money, whereupon the defendant denied all liability under the policy, unless plain- 
tiff again paid the premium. In addition to its general demurrer challenging the 
sufficiency of the complaint to state a cause of action, the defendant demurred spe- 
cially on the threefold ground that it could not be determined what the terms of 
the policy were, whether or not it was a standard form of policy, and whether or 
not Booth, the absconding agent, was an agent of the defendant ‘for the collection 
of the premium. If one of these several grounds of demurrer is well taken, the 
judgment must be affirmed. Aalwyn v. Cobe, 168 Cal. 165, 173, 142 P. 79; Robin- 
son v. Godfrey, 78 Cal. App. 284, 288, 248 P. 268. 

In support of its general demurrer, the respondent insurance company urges 
that the complaint is fatally defective because it fails to allege that plaintiff had 
paid the premium to the respondent either directly or through the medium of a 
duly authorized agent. In substance, the complaint alleges that in May of 1927, 
Booth solicited plaintiff to purchase fire insurance protection on his home; that on 
May 23, 1927, Booth delivered to plaintiff a policy of fire insurance duly issued by 
the defendant company, covering plaintiff's home against loss by fire to the extent 
of $10,000; that at the time of delivery of the policy Booth presented a bill or 
statement of premium issued by the defendant company on one of its regular 
printed bill forms; that plaintiff thereupon paid the amount of the premium ($70) 
to Booth, who receipted the bill; that at all of these times, and to the defendant’s 
knowledge, though unknown to plaintiff, Booth was negotiating policies of insur- 
ance for parties other than himself without having first obtained the necessary li- 
cense; that Booth subsequently absconded “with a large sum of money, including 
the premium paid to him by plaintiff, while he, the said Booth, was acting as agent 
for defendant”; that approximately three months thereafter the defendant denied 
all liability under the policy unless plaintiff again paid the premium asserted to be 
due thereon; and that defendant refused to return the premium or to acknowledge 
any obligation under the policy, wherefore plaintiff prays for a declaration of his 
rights thereunder 


[2] In our opinion, the complaint is good against general demurrer, for in ad- 
dition to the direct allegation of the ultimate fact that the premium had been paid 
to Booth while “he was acting as agent for defendant,” the complaint also contains 
allegations which, if proven upon the trial, would amount to at least a prima facie 
showing of an ostensible authority in Booth to receive and receipt for the premium. 

[3-6] As a general rule, the powers of an agent of an insurance company are 
governed by the general law of agency. His powers are varied by the character of 
the functions he is employed to perform. He may be a general agent with general 
powers, or his powers may be limited by the company; or he may be a special 
agent with authority limited to a specific transaction. In any event, an insurance 
agent, whether general or special, possesses such powers as have been conferred 
by the company, or as third persons have a right to assume that he possesses un- 
der the circumstances of the case; and as a general rule his powers, as to those 
dealing with him, are determined by the nature of the business intrusted to him, 
and are prima facie coextensive with its requirements. Silverberg v. Phenix Ins. 
Co., 67 Cal. 41, 7 P. 38; Marderosian v. National Cas. Co., 96 Cal. App. 295, 302, 
273 P. 1093; 14 Cal. Jur. 454, §§ 32 and 33; 32 C. J. 1062, § 139. The fact that 
Booth came to the plaintiff armed with a policy of insurance duly issued by the de- 
fendant company, together with a bill or statement of the premium due thereon 
made out on one of the defendant’s regular printed bill forms, immediately gives 
rise to the inference that Booth was authorized to deliver the policy and to collect 
and receipt for the premium. In Arthurbolt vy. Susquehanna Mut. Ins. Co., 159 Pa. 
1, 28 A. 197, 200, 39 Am. St. Rep. 659, it is intimated that “by the very fact of is- 
suing a policy which requires, apparently, nothing but delivery and payment of 
premium to put it in force, the company arms every man, into whose hands it may 
come, with the power to receive its money.” It is concluded in Terry v. Provident 
Fund Soc., 13 Ind. App. 1, 41 N. E. 18, 55 Am. St. Rep. 217, that if an unauthorized 
person solicits an application for insurance, and the insurance company recognizes 
the regularity of the application, it thereby recognizes such person as its agent, at 
least for that particular transaction, and the payment of the first premium to him 
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is payment to the company and estops it to deny such payment. The case of Lauze 
v. N. Y. Life Ins. Co., 74 N. H. 334, 68 A. 31, 33, states that “it is not unreasonable 
to make the company responsible for any payments made by the person on account 
of the premium due at the inception of the contract to the party who acted in nego- 
tiating the contract, whether he so acted by previous arrangement with the com- 
pany or was a mere volunteer.” 

[7] The foregoing declarations are cited merely to indicate the trend of the au- 
thorities. Without expressing any opinion at this time as to the correctness of 
the views therein announced, we are satisfied, as already stated, that the complaint 
in this action contains not only evidentiary facts, which, if proven upon the trial, 
would authorize the court in finding the ultimate fact of agency, but also contains 
a direct averment of the ultimate fact that the premium was paid by plaintiff to 
Booth while the latter “was acting as agent for defendant.” As against a general 
demurrer, it is only necessary that the ultimate facts be’ alleged. McCaughey v. 
Schuette, 117 Cal. 223, 46 P. 666, 48 P. 1088, 59 Am. St. Rep. 176. There is no 
merit in the point that this ultimate fact of agency is alleged merely by way of re- 
cital or inference. What we have said sufficiently disposes of the general demurrer 
and also the special demurrer, in so far as the latter raises the point that the com- 
plaint fails to allege that Booth was respondent’s agent for the collection of the 
premium. 

[8-10] Any limitation on Booth’s authority to act as agent, of which the plain- 
tiff had knowledge or is charged therewith, constitutes matter of defense and is 
not now before us. That Booth may have been soliciting insurance, without hav- 
ing first obtained the license provided for in section 633 of the Political Code, does 
not mitigate against plaintiff's case, for the complaint alleges, and for purposes of 
demurrer it must be taken to be true, that plaintiff was unaware of such fact, 
though it was within the defendant’s knowledge at the time it issued the policy upon 
the application procured by Booth. It has been held that the Code section was en- 
acted for the protection of the public as well as of the insurance companies, and 
that an insurance company may not absolve itself from liability for a contract 
that it has authorized or ratified, although the contract may have been secured by 
a person not an agent or solicitor in the full meaning of the statute. Goldstone v. 
Columbia Life, 33 Cal. App. 119, 122, 164 P. 416; Marderosian y. National Cas. Co. 
supra, 96 Cal. App. 302, 273 P. 1093. 

[11] The remaining two grounds of special demurrer are also without merit. 
As the sole point involved in the action has to do principally with the property of 
the payment of the premium to Booth, it is not necessary that the plaintiff set out 
the policy at length or attach it as an exhibit to his complaint. The provisions of 
the policy and whether or not it is a standard form of policy are not pertinent to 
the inquiry. As already intimated, anything in the policy or in the application filed 
in connection therewith tending in any way to diminish or destroy plaintiff's cause 
of action or rights under the policy, is purely a matter of defense. 

[12] In conelusion, it may be added that this is a proper case for declaratory 
relief. The complaint contains all the averments necessary to show that an “actual 
controversy” exists between the parties hereto with regard to their respective 
rights and duties under a written instrument or contract, and plaintiff requests that 
these rights and duties be adjudged by the court. Oldham y. Moodie, 94 Cal. App. 
88, 89, 270 P. O88. The fact that the policy may subsequently be found to contain a 
clause authorizing its cancellation by the defendant company upon five days’ writ- 
ten notice to the assured need not destroy plaintiff's right to an adjudication of the 
question here involved, for should it be found that plaintiff had properly made pay 
ment to Booth as agent for the defendant company then, in the event of such sug- 
gested cancellation, he would unquestionably be entitled to a pro rata return of 
the premium. On the other hand, should it be determined upon the trial that 
Booth was not in fact the agent of the defendant company and that plaintiff had 
therefore paid the premium to him without warrant, the defendant company would 
be absolved from all lability under the policy, and need not return any portion of 
that which it never received. 

The judgment is reversed with directions to the court below to overrule the 
demurrer. 

We concur: Preston, J. 
pro tem. 


; Shenk, J.; Curtis, J.; Seawell, J.: Nourse, Justice 


t 
‘ 
t 





_— 





Fire] Henry Clay Fire Ins. Co. v. Grayson County State Bank 1177 


HENRY CLAY FIRE INS. CO. v. GRAYSON COUNTY STATE BANK. 
Court of Appeals of Kentucky. March 25, 1930. 
As Modified on Denial of Rehearing June 9, 1931. 
39 Southwestern Reporter (2d) 482. 
1. INSURANCE. 

Parol contract of msurance, containing all essential elements of written con- 
tract, is valid. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. INSURANCE. 

Acts of insurance agents within apparent scope of authority are binding 
on insurer, unless insured knew agent exceeded power. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

3. INSURANCE. 

\Vhere insured property was conveyed, and it was desired to have insurance 
transferred, insurer’s local agent was competent to act. 

Such matter was within scope of local agent’s agency, both actual and 
apparent 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

4. INSURANCE 

Local agent’s knowledge of change of title of insured property, coupled with 
recognition of insurance as continuing, would estop insurer from declaring for- 
feiture or denying liability for change of title. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

5. INSURANCE. 

Conditions in insurance contract for benefit of insurer may be waived, ex- 
pressly or by implication. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

6. INSURANCE. 

Oral agrecment to continue protection until new policy was substituted after 
conveyance was valid. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

7. INSURANCE. 

Authority of insurer’s local agent was coextensive with subject-matter in- 
trusted to his care, and his knowledge concerning facts material to business 
was knowledge of company. 

Such rule is applicable, in the absence of known restrictions com- 
municated to the party with whom the local agent dealt. 

(For other cases, see Insurance, Dec. Dig. §§ 88, 95.) 

8. INSURANCE. 

Apparent scope of agency of insurer’s local agent can be deduced from na- 
ture and purpose of business as well as course of conduct. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

9. INSURANCE. 

That delay due to insurance agent's acts was encountered in effectuating 
change of policy will not defeat oral contract to continue protection until new 
policy was substituted. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

12. INSURANCE. 

When not affected by statute of frauds, there is no inherent incapacity to 
make oral insurance contracts for any period, but contract providing for ter- 
mination at end of certain time will be enforced accordingly. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Appeal from Circuit Court, Grayson County. 

\ction by the Grayson County State Bank against the Henry Clay Fire- 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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F. M. Drake, of Louisville, and C. O. Carrier, of Leitchfield, for appellant. 

J. M. Campbell, of Leitchfield, for appellee. 

Cray, J. 

This is an appeal from a judgment awarding appellee a recovery on a parol 
contract of insurance 

[1] Beginning with an opinion by Judge Robertson in the early case of 
Security Fire Ins. Co. v. Kentucky M. & F. Ins. Co., 7 Bush, 81, 3 Am. Rep. 
301, we have uniformly held that a parol contract of insurance, containing all 
the essential elements of a written contract, is valid. Continental Ins. Co. v. 
Jenkins, 9 Ky. Op. 147: 5 Ins. L. J. 514: Western Ins. Co. v. Meuth, 10 Kv. Law 
Rep. 718; Deadman y. Royal Ins. Co., 12 Ky. Law Rep. 389; Mattingly v. Spring- 
field F. & M. Ins. Co., 120 Ky. 768, 83 S. W. 577, 26 Ky. Law Rep. 1187; Ger- 
man-American Ins. Co. v. Yellow Poplar Lumber Co., 84 S. W. 551, 27 Ky. Law 
Rep. 105; Phoenix Ins. Co. v. Spiers, 87 Ky. 285, 8 S. W. 453, 458, 10 Ky. Law 
Rep. 254; Commercial Union Assur. Co. v. Urbansky, 113 Ky. 624, 68 S. W. 653, 
24 Ky. Law Rep. 462; Hartford F. Ins. Co. v. Trimble, 117 Ky. 583, 78 S. W. 
462, 25 Ky. Law Rep. 1497; Shawnee F. Ins. Co. v. Roll. 145 Ky. 113, 140 S. W 
49; Bracken County Ins. Co. v. Murray, 166 Ky. 821, 179 S. W. 842: Spring- 
field F. & M. Ins. Co. v. Snowden, 173 Ky. 664, 191 S. W. 439; Georgia Casualty 
Co. v. Bond-Foley Lumber Co., 187 Ky. 511, 219 S. W. 442. 

[2] In the early case of Union Mutual Life Insurance Co. v. Wilkinson, 13 
Wall. 222, 235, 20 LL. Ed. 617, the United States Supreme Court, in speaking of 
the powers of an insurance agent, said: “The powers of the agent are, prima 
facie, coextensive with the business intrusted to his care, and will not be nar- 
rowed by limitations not communicated to the person with whom he deals. An 
insurance company, establishing a local agency, must be held responsible to 
the parties with whom they transact business for the acts and declarations of 
the agent, within the scope of his employment, as if they proceeded from the 
principal.” 

In discussing the same question, this court in the case of Phoenix Ins. Co. 
v. Spiers & Thomas, supra, said: “The tendency of recent decisions, and we 
think properly, is to hold the insurer bound by the acts and conduct of the local 
agent whenever it can be done consistently with the rules of law. The maxim, 
qui facit per alium facit per se, should apply with peculiar force to the acts 
of an insurance agent. He usually represents a company remotely located. Its 
patrons in his vicinity naturally look to him for direction generally as to the 
insurance obtained through him. He is generally regarded as having full powers 
in reference to it. Being usually the only man upon the ground having any- 
thing to do with it, the persons insured in his company, with few, if any, ex- 
ceptions, would, in the absence of notice that his powers were limited, regard 
his statement as to any matter relative to such insurance as authoritative, and 
any notice to him as to it as sufficient. They rarely know anything of the com- 
pany, or its officers, who issue the policies, and look to the agent through whom 
they have obtained the insurance as the complete representative of the com- 
pany in everything connected with that insurance.” 

Following the above rule, we have uniformly held that the acts of an insur- 
ance agent within the apparent scope of his authority are binding on the in- 
surer, unless the insured knew that he exceeded his powers, Wright’s Adm’r v. 
Northwestern Mutual Ins. Co., 91 Ky. 215, 15 S. W. 242, 12 Ky. Law Rep. 850; 
Mattingly v. Springfield F. & M. Ins. Co., supra; Crawford’s Adm’r v. Travelers’ 
Ins. Co., 124 Ky. 733, 99 S. W. 963, 30 Ky. Law Rep. 943, 124 Am. St. Rep. 425; 
“Etna Ins. Co. v. Howell, 107 S. W. 294, 32 Ky. Law Rep. 935; Manchester As- 
surance Co. v. Dowell, 80 S. W. 207, 25 Ky. Law Rep. 2240; Germania Ins. Co. 
v. Wingfield, 57 S. W. 456, 22 Ky. Law Rep. 457; Rhode Island U. A. v. Mon- 
arch, 98 Ky. 305, 32 S. W. 959, 17 Ky. Law Rep. 876; General Assurance Corp. 
v. Richardson, 157 Ky. 503, 163 S. W. 482; AEtna Ins. Co. v. McCullagh, 185 Ky. 
665, 215 S. W. 821; Standard Auto Ins. Ass’n v. Henson, 201 Ky. 230, 256 S. 
W. 414; Hurst Home Ins. Co. v. Ledford, 207 Ky. 212, 268 S. W. 1090; Contin- 
ental Insurance Co. vy. Turner, 222 Ky. 608, 1 S.W.(2d) 1063; and the rule applies 
to the making of an oral contract of insurance, Georgia Casualty Co. v. Bond- 
Foley Lumber Co., supra. 

Procceding from these general propositions deduced from our decisions and 
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sustained by the authorities generally, we come to consider the specific conten- 
tions advanced in this case that the particular agent was not authorized to bind 
the company by an oral contract under the circumstances shown, and that an 
oral contract of insurance, in any event, must be limited to a brief period neces- 
sary to complete the preparation and issuance of a formal policy. 

[3] The property involved in this case was regularly insured by the appel- 
lant through the same local agent. The owner who had procured the original 
insurance subsequently conveyed the property to the appellee. It was desired 
to have the insurance transferred to the new owner, which required merely the 
consent of the company. The local agent was competent to act in that matter. 
It was within the scope of his agency, both actual and apparent. Continental 
Ins. Co. v. Simpson, 220 Ky. 170, 294 S. W. 1048; Niagara Fire Ins. Co. v. John- 
son, 231 Ky. 426, 21 5.W.(2d) 794; Glens Falls Ins. Co. v. Elliott, 223 Ky. 205, 
3 S.W.(2d) 219; Charles H. Dresser & Son vy. Allemannia Fire Ins. Co., 101 
Conn. 626, 126 A. 912. 

[4-6] Indeed, mere knowledge on the part of the agent of the change of 
title coupled with recognition of the insurance as continuing in force would have 
estopped the company from declaring a forfeiture or from denying liability on 
the ground of change of title in the property. Conditions in contracts of insur- 
ance for the benefit of the insurance company may be waived, expressly or by 
implication. United States F. & G. Co. v. Miller, 237 Ky. 43, 34 S.W.(2d) 938; 
Hartford Fire Ins. Co. v. Haas, 87 Ky. 531, 9 S. W. 720, 10 Ky. Law Rep. 573, 
2 L. R. A. 64; Wilson v. Germania Fire Ins. Co., 140 Ky. 642, 131 S. W. 785; 
Niagara Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090. So here, if the 
agent had assented to the transfer of the Dunn policy, no doubt could arise as 
to the efficacy of his act. But, instead of doing what was requested for the 
continued protection of the insured property, the agent suggested that a new policy 
he substituted for the old one, and agreed during the interim to continue the pro- 
tection. Certainly no doubt could arise as to the validity of such an arrangement. 
We deem it unnecessary to review the evidence at length. It is sufficient to say that 
it is much stronger than is usual in cases of this character, and was very clear that 
the agents of the bank and the agent of appellant agreed upon the subject-matter, 
the risk insured against. the amount of the insurance, the rate of premium, the dura- 
tion of the risk, and the identity of the parties. American Central Ins. Co. v. 
Hardin, 148 Ky. 246, 146 S. W. 418. The criticisms of the petition became un- 
important, in view of the issues tried and the result reached. Pacific Mutual 
Ins. Co. vy. Taylor, 166 Ky. 323, 179 S. W. 199. The name by which the agent is 
described is not important. 

[7, 8] Confusion will be avoided by considering the actualities of the sitau- 
ation rather than the designation of the actors. The agent was there to transact 
the business of insurance for his company. His authority was coextensive with 
the subject-matter intrusted to his care, and his knowledge concerning facts 
material to the business he was conducting was the knowledge of the company, 
in absence of known restrictions communicated to the party with whom he dealt. 
Continental Ins. Co. v. Simpson, 220 Ky. 170, 294 S. W. 1048; Von Bories v. 
Ins. Co., 8 Bush, 133; Rogers v. F. M. A. Ass’n, 106 Ky. 371, 50 S. W. 543, 20 
Ky. Law Rep. 1925. This agent had procured the very policy then in force 
upon the property, and it was desired by both parties to maintain it in force. 
The apparent scope of the agency can be deduced from the nature and purpose 
of the business, as well as the course of conduct. May on Insurance (3d Ed.) 
§ 126; Baldwin yv. Phoenix Ins. Co., 107 Ky. 356, 54 S. W. 13, 21 Ky. Law Rep. 
1090, 92 Am. St. Rep. 362; Gresham v. Norwich Fire Ins. Co., 157 Ky. 402, 163 
S. W. 214. 


The rule is thus stated in 2 C. J. p. 578, § 220: “As a general rule of law 
every grant of power implies and carries with it, as an incident, authority to 
do whatever acts, or use whatever means are reasonably necessary and proper 
to the accomplishment of the purpose for which the agency was created, unless 
the inference of such power is expressly excluded by the instrument creating the 
agency, or by the circumstances of the business to which the agency relates. 
Such incidental authority includes all acts and things which are connected with 
and essential to the business in hand; it is measured by the nature and neces- 
sities of the purpose to be accomplished and is prima facie coextensive with the 
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business intrusted to the agent’s care. The means adopted, however, should 
be such as are most usual, such means indeed as are ordinarily used by prudent 
persons in doing similar business. This rule applies both to general and spe- 
cial agents unless the manner of doing the particular act is prescribed by the 
power.” Cf. 14 R. C. L. §§ 339, 340, pp. 1158, 1159. 

It is not necessary to discuss the nature of an oral contract of insurance as 
an original proposition, since the one involved here was based upon the transfer 
of an existing valid contract. In Continental Insurance Co. v. Jenkins, 9 Ky. 
Op. 147, the court said: “The courts know judicially that original contracts for 
insurance against loss by fire are almost universally evidenced by a writing. 
Such contracts are frequently renewed by oral agreements, and in controversies 
originating out of agreement to renew, less of proof may be tolerated.” Cf. 
National Liberty Insurance Co. v. Milligan (C. C. A.) 10 F.(2d) 483; Sheets v. 
Iowa State Ins. Co., 153 Mo. App. 633, 135 S. W. 80. 

[9, 10] The fact that a delay was encountered in effectuating the change 
of the policy is not enough to defeat the oral contract, if the delay was brought 
about by the acts of the agent. The testimony for the appellee was clear to 
the effect that it was lulled into a sense of security by the assurances of the 
agent, and the delay in the issuance of the policy was for the convenience of 
the agent. The agent denied that the delay was his fault, and testified to the 
effect that the appellee brought about he delay, notwithstanding his urgent 
efforts to bring the matter to a conclusion. No request was made to have that 
issue submitted to the jury, and, in the absence of such a request, the finding 
in favor of the bank on the main issue may be treated as establishing that the 
agreement was as claimed by the bank. Doubtless upon seasonable request the 
court would have submitted to the jury whether the delay to consummate the 
transfer was for an unreasonable length of time, or caused by the neglect of 
the bank, but on this record that question need not be decided. 


In some of the cases referred to by the appellant, the evidence upon the 
issue was deemed insufficient, California Ins. Co. v. Settle, 162 Ky. 82, 172 S. 
W. 119; Gresham y. Norwich Fire Ins. Co., 157 Ky. 402, 163 S. W. 214; Contin- 
ental Ins. Co. v. Jenkins, 9 Ky. Op. 147, while in others the oral contract was 
found to be sufficiently proven, Firemen’s Fund Ins. Co. v. Searcy, 157 Ky. 749, 
163 S. W. 1103; American Central Ins. Co. v. Hardin, 148 Ky. 246, 146 S. W. 418. 

[11] A parol contract to insure or to issue a policy of insurance may be 
specifically enforced, even after loss has occurred. Howard Ins. Co. v. Owens, 
94 Ky. 197, 21 S. W. 1037; Security Fire Ins. Co. v. Kentucky Marine & Fire 
Ins. Co., 7 Bush. 81, 3 Am. Rep. 301; Hartford Fire Ins. Co. v. Trimble, 117 Ky. 
583, 78 S. W. 462, 25 Ky. Law Rep. 1497; Phoenix Ins. Co. v. Ryland, 69 Md. 
437, 16 A. 109,1 T.. R. A. 548 


In Continental Ins. Co. v. Jenkins, 9 Ky. Op. 147, it was not held that an 
oral contract of insurance was valid for a short period only, but it was held 
that no contract for any period was shown by the proof. It will be found upon 
an examination of the cases holding that oral contracts of insurance are valid for 
a temporary ‘period dealt with contracts of that character which were to endure 
only for a brief time. It was not expressed as a principle of limitation upon the 
power of the agent to make a contract, but rather as a construction of the con- 
tract actually made. In some stiuations, the authority of the agent was derived 
from a practice of making temporary contracts of coverage, which custom de- 
fined and delimited the power of the agent. McQuaid v. Attna Ins. Co., 226 
Mass. 281, 115 N. E. 428. 

[12] When not affected by the statute of frauds, there is no inherent inca- 
pacity to make an oral contract of insurance for any period. 14 R. C. L. p. 881, 
§ 56; 32 C. J. p. 1113, § 209. However, where the contract provides for its ter- 
mination at the end of a certain time, it will be enforced accordingly. 26 C. J. 
p. 47. Cf. McQuaid v. AEtna Ins. Co., 226 Mass. 281, 115 N. E. 428. 


Here the contract was made to keep the insurance in force until the new 
policy was delivered, and the delay in delivery of the new policy was not shown 
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to have been the fault of the insured. Hence the court did not err in holding 
that the contract was valid. 

The judgment is affirmed. 

Whole court sitting. 





FREDERICK A. JONES, Inc., v. LONDON & EDINBURGH 
INS. CO. et al. No. 12. 
Supreme Court of New Jersey. Aug. 1, 1931. 
155 Atlantic Reporter 770. 
1. INSURANCE. 

Insurer’s receipt of premium, paid to one procuring insurance, and issuance of 
binder, made latter its agent, on whom service could be made. 

Statute of Florida, in which service was made, provides that any per- 
son residing therein, who receives or receipts for money on account of 
contract for or to be transmitted to, insurance company, shall be deemed 
agent thereof. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

Appeal from Circuit Court, Hudson County. 

\ction by Frederick A. Jones, Inc., against the London & Edinburgh Insur- 
ance Company and another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Argued January term, 1931, before Gummere, C. J., and Trenchard and Lloyd, 
De = 

On appeal from Hudson County Circuit Court. 

Insley, Vreeland & Decker, of Jersey City, for appellants. 

Fichmann & Seiden, of Jersey City, for respondent. 

PER CURIAM 

This was an action in the Hudson circuit court, based on a Florida judgment 
obtained by Jones, Inc., against the London & Edinburgh Insurance Company for 
a fire loss in that state. A verdict was directed in favor of the plaintiff, and from 
that judgment the insurance company appeals. 

The single question presented on the appeal is whether the trial judge com- 
mitted error in refusing to admit in evidence, when offered by the defendant, de- 
positions which had been taken in Florida under a commission obtained by the 
plaintiff. The trial judge rejected the offer on the ground that the depositions 
being taken at the instance of the plaintiff could not be availed of by the defend- 
ant unless offered by the plaintiff. The respondent concedes this view to be er- 
roneous under the case of Wallace, Muller & Co. vy. Leber, 69 N. J. Law, 312, 55 
A. 475, but contends that, even though received in evidence, they would not avail 
the defendant, and that the error was in consequence without injury to the defend- 
ant 

[i, 2] We think the respondent's contention is sound. The exemplified record 
of the Florida court disclosed that process had been served on an agent of the de- 
fendant in that state as defined by its laws. The depositions, as we read them, ex- 
hibit nothing to the contrary. By the uncontradicted evidence, one Byreley pro- 
cured the insurance, received the premium, and transmitted it to the insurance com- 
pany’s agent. The agent in turn transmitted the premium to the company, and is- 
sued the “binder” on which the suit was brought. The Florida statute enacts in 
effect that “any person or firm residing in the State of Florida who receives or re- 
ceipts for any money on account of or for any contract * * * for an insurance 
company * * * or who receives or receipts for money from other persons to be 
transmitted to any such insurance company * * * shall be deemed to all intents and 
purposes an agent * * * of such company.” We think the receipt by the plaintiff 
company of the premium and the issuance of the binder policy called for by such 
premium constituted an adoption of the act of Byreley and made him in fact as 
well as in law its agent, and it seems not to be disputed that under the statute of 
Florida service could properly be made on an agent in that state. 

There was, therefore, no error which was harmful to the defendant in reject- 
ing the offer of the depositions, and the judgment is affirmed, with costs. 
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BINDER v. NORTHERN ASSUR. CO., LIMITED., OF LONDON et ai. 
Supreme Court, Appellate Term, First Department. July 14, 1931. 
251 New York Supplement 535. 
1. INSURANCE. 


Mortgage clause in policy creates independent contract for separate benefit 
of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Where only part of work of restoration of premises had been completed, 
right of recovery on fire policy containing mortgagee clause was in mortgagee, and 
not in mortgagor’s receiver. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Municipal Court, Borough of Manhattan, First District 

\ction by Israel Binder, also known as Israel Bender, against the Northern 
Assurance Company, Limited, of London and others impleaded. From a judgment 
of the Municipal Court in favor of impleaded defendant, Edward Polak, Receiver 
of Anna Greenfield, plaintiff appeals. 

Keversed, and judgment directed for plaintiff, and order of interpleader 
affirmed. 

Argued June term, 1931, before Levy, Callahan, and Untermyer, JJ. 

Weinberg & Weinberg, of New York City (Reuben Weinberg, of New York 
City, of counsel), for appellant. 

Richards & Affeld, of New York City (Stanley S. Schweitzer, of New York 
City, of counsel), for respondent Northern Assur. Co., Ltd., of London. 

Charles J. Kemins, of New York City, for Edward Polak 

PreR CurRIAM. 

[1, 2] The mortgagee is entitled to recover on the facts presented. The insur- 
ance company admits the loss and has paid the money into court. The mortgagee 
clause in the policy created an independent contract of insurance for the separate 
benefit of the mortgagee. Goldstein vy. National Liberty Ins. Co., 256 N. Y. 26, 
175 N. E. 359. The only question involved is whether the mortgagee or the 
mortgagor’s receiver is entitled to recover. Whatever might be the rule ap- 
plicable, if it was clearly established that the premises had been entirely restored 
by the mortgagor to its former condition (see Matter of Moore, 6 Daly, 541; 
contra, Foster v. Equitable Mutual Fire Ins. Co., 2 Gray [68 Mass.] 216) there 
was proof herein that some of the work of restoration had not been completed, 
and under the circumstances, the mortgagee shows sufficient ground to recover. 
Anything received by him reduces the mortgage debt (Real Property Law, 
254, subd. 4). That some betterments had been wholly or partially installed would 
not appear to alter the situation. 

Judgment reversed, with $30 costs, and judgment directed for plaintiff for 
the sum of $250.40, with interest and costs. Order of interpleader affirmed. Al! 
concur. 


J. J. NEWBERRY CO. v. GLOBE & RUTGERS FIRE INS. CO. 
Court of Appeals of New York. July 15, 1931. 
177 Northeastern Reporter 414 
1. INSURANCE. 

Insured’s claim for unearned premium on canceled fire policy held satisfied to 
extent that insurer paid brokers presenting insured’s letter inclosing policy for 
return to insurer. 

The letter stated that insured inclosed policy in order to obtain return 
premium, reminded brokers that they thought, when insurance was ef- 
fected, that there would be possibility of having contract canceled on pro 
rata basis, if insured could obtain better coverage at more advantageous 
rate, and concluded with statement, “we trust that you will be in a 
position to carry out the original thoughts.” 


(For other cases, see Insurance, Dec. Dig. § 101.) 
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2. INSURANCE. 


Insured /teld entitled to recover from insurer amount of brokers’ commission 
deducted from unearned premium paid them. 

(For other cases, see Insurance, Dee. Dig. § 244.) 

\ppeal from Supreme Court, Appellate Division, First Department. 

Action by the J. J. Newberry Company against the Globe & Rutgers Fire 
Insurance Company. A judgment of the Trial Term on a directed verdict for 
plaintiff was affirmed by the Appellate Division (232 App Div. 662, 247 N. Y. S. 
881), and defendant appeals. 

Judgments modified, and affirmed as modified. 

Kobert Kelly Prentice and Myron T. Townsend, both of New York City, 
for appellant. 

Edmond B. Butler and Claude V. Pallister, both of New York City, for re 
spondent. 

KeLoce, J. 

The defendant, in January, 1927, issued and delivered to the plaintiff a policy 
of fire insurance, insuring the plaintiff, for a term of one year, against loss or 
damage by fire, occurring in respect to merchandise situate in its various stores 
throughout the United States. An advance premium of $37,500 was paid the de- 
fendant by the plaintiff, or by brokers on its behalf. The policy provides that it 
“shall be cancelled at any time at the request of the insured, in which case the 
company shall, upon demand and surrender of this policy, refund the excess of 
paid premium above the customary short rates for the expired time.” On April 
25th, the plaintiff wrote the defendant directing a cancellation of the policy as of 
that date, and requesting that a check for the unearned premium be sent directl; 
to it. The excess premium paid, over and above the customary short rate to 
the date of cancellation, was $9,979.06. Figured on a pro rata basis, the returnable 
excess would have equalled more than twice that sum. The plaintiff did not re- 
turn the insurance policy to the defendant when it sent the notice of cancellation. 
On August 27, 1927, the defendant wrote the plaintiff requesting that the policy 
be returned. Instead of complying with the request, the plaintiff, on September 
9, 1927, delivered the policy to Curtis, Hellriegel & Pereyra, Inc., its insurance 
brokers who had procured the policy to be written. The delivery was accompanied 
by a letter reading as follows: “We are enclosing herewith Globe & Rutgers 
policv #6396 to be returned to the home office of the company in order to obtain 
premium due us for the unexpired term of this policy. It is our understanding 
when this insurance was effected that in the event of us being in a position to 
obtain a better coverage at more advantageous rates you felt that there would 
be a possibility of having this contract cancelled on a pro rata basis. We trust 
that you will be in a position to carry out the original thoughts.” Armed with 
this letter and the policy itself, Mr. Pereyra of the brokerage firm attended at 
the offices of the defendant. On delivery of the policy, the defendant handed to 
Mr. Pereyra a check, pavable to his firm, for $8,981.15. The firm deposited the 
check to its credit in its bank of deposit. It thereupon delivered to the plaintiff 
its check for $1,481.15. The discrepancy of $7,500 between these two checks 
represents an amount which the brokers claim was owing them by the plaintiff. 
The following indorsement apears on the back of the check: 


“G & R 6396 ee. a carreues x rei Race ees SET OE A ea WR a $8,981.15 
“Banee GOS: OM GR xs.cccwsewerc da oe dee usa ees Uae Ca ees 7,500.00 


$1,481.15” 

The plaintiff retained the check, but has never cashed it. Subsequently, the 
plaintiff brought this action to recover from the defendant, the insurer, the sum 
of $9,979.06, the agreed amount of the excess premium. The defendant pleaded 
payment, and now asserts that, as a matter of law, in making payment to the 
broker, it had fully satisfied its debt to the plaintiff. 

[1] We entertain no doubt that. to the extent that the defendant paid the 
brokers, it satisfied the claim of the plaintiff. The letter of the plaintiff, written 
on September 9, 1927, and delivered to the brokers, is clear and explicit. ‘The 
plaintiff writes that it incloses the policy “in order to obtain return premium due 
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us for the unexpired term of this policy.” It reminds the brokers that when the 
insurance was effected they had thought “that there would be a possibility of 
having this contract cancelled on a pro rata basis.” It concludes: “We trust that 
you will be in a position to carry out the original thoughts.” Here are definite 
instructions given by an assured to a broker to negotiate for a pro rata rather 
than a short term settlement, if such might be obtained, accompanied by a de- 
livery of the policy, in order that the broker might make delivery to the insurer 
and “obtain return premium due us.” Under the express terms of the policy, the 
only returnable premium was that which might be calculated on the short term 
basis. On this basis, a settlement between the insurer and the broker was reached. 
To the extent of the payment made, it was clearly an authorized payment to the 
plaintiff's broker. The suggestion that the letter had no force as an authorization 
of the payment, for the reason that it contradicted the plaintiff's letter of April 25, 
1927, by which the defendant was ordered to make payment directly to plaintiff, is 
without sense. That the plaintiff was not bound by its executed instructions pre- 
viously given; that it might change its mind and reinstruct to the contrary; these 
are self-evident truths. That it did so reinstruct, for reasons of self-interest. is equally 
clear. Acting upon its own initiative, the limit of its recovery would be $9,979.06; act- 
ing through its broker, who might procure a settlement on a pro rata, rather than a short 
term basis, it might recover $20,987.44. Although the brokers, if they made the 
collections, might deduct therefrom the sum of $7,500, in satisfaction of their 
claim aganst the plaintiff, before making remittance, even then the plaintiff 
would be better off than if it made a direct collection, thereby avoiding payment 
to its broker. No doubt these thoughts caused the plaintiff to alter its instructions ; 
but whether they did or not, there can be no doubt that the plaintiff gave new 
directions that the defendant make payment to the brokers. 

{2] The defendant gave its check to the brokers for $8,981.15 rather than 
for $9,979.06, the amount concededly due for the excess premium. In so doing, 
it credited itself with the sum of $997.91, commissions at 10 per cent. on 
$9,979.06, which it had previously paid to the brokers for procuring the isi. 
Concededly, the plaintiff was not obligated to reimburse the brokers for the 
amount of the unearned commissions which they were required to refund to the 
defendant. It is said, however, that the brokers would have been entitled to deduct 
from the premium collection when made the sum of $7,500 owed to them by the 
plaintiff; that, therefore, they were entitled, in licu of receiving payment of 
$997.91, to credit the defendant with that part of the return premiums to which 
they were entitled. The argument is subtle, but unsound. Certainly the defendant, 
in satisfying its own claim against the brokers, did not make a payment to the 
principal of the brokers, the plaintiff, of an equal amount, and yet payment is 
here the only defense made. The plaintiff is therefore entitled to a recovery of 
$997.91, the balance of the return premium which the defendant has failed to pay. 

The judgment of the Appellate Division and that of the Trial Term should 
be modified by reducing the plaintiff's recovery to the sum of $997.91, with in 
terest from September 14, 1927, and, as modified, affirmed, without costs in the 
Appellate Division or in this court. 

Cardozo, C. J., and Pound, Crane, Lehnian, O’Brien, and Hubbs, JJ., concur. 

Judgment accordingly. 

MEADER et ux. v. FARMERS’ MUT. FIRE 
Supreme Court of Oregon. July 1- 
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RELIEF ASS’N. 
4, 1931. 
8. 
1. INSURANCE 

Mortgagees, under loss payable clause of mutual insurance association fire pol- 

icy, field entitled to recover loss, notwithstanding member transferred property be- 
fore fire without notice to association, rendering policy void as to member (Code 
1920, § 46-1701: Const. art. 2, § 1). 

Fire policy issued by mutual insurance essociation to one of its mem- 
bers contained clause making loss, if any, payable to mortgagees as their in- 
terest may appear. Policy further provided that entire policy, unless other 
wise provided by agreement indorsed thereon or added thereto, shall be 
voll if any change other than by death of insured takes place in interest, 
title, or possession of subject of insurance. By-laws of association also re- 
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quired every member to give immediate notice of any change of conditions, 
situation, interest, title, ownership, or any cause that might increase hazard 
of any property insured in association within control or knowledge of 
member, and that failure to give notice shall of itself terminate member's 
insurance, and render policy null and void. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 
2. INSURANCE. 
Clause in mutual insurance association fire policy making loss payable to mort- 
gagees held to result in contractual relation between mortgagees and association. 
(For other cases, see Insurance, Dec. Dig. § 581.) 
3. INSURANCE. 
Where mortgage clause in fire policy of mutual insurance association was ex- 
ecuted with policy, no transfer fee ever became due or payable 
(kor other cases, see Insurance, Dec. Dig. § 210.) 
5. INSURANCE. 
Mortgagees, under loss payable clause of mutual insurance association fire 
policy, field entitled to recover loss, irrespective of value of remaining security. 
Member of mutual insurance association, after issuance of policy, con 
structed another building upon insured premises, thereby increasing value 
of security coming within terms of mortgage. Amount due mortgagees on 
their mortgage, together with statutory attorney's fees, which constituted 
maximum of mortgagees’ interest, was less than amount for which build 
ing destroyed by fire was insured. 
(For other cases, see Insurance, Dec. Dig. § 581.) 
6. INSURANCE. 
Disclaimer of liability under fire policy within time for filing proofs of loss 


held waiver thereof. 


(For other cases, see Insurance, Dec. Dig. § 559]1].) 
INSURANCE 
Where mortgagor failed to file proofs of loss under fire policy, filing thereof 
by mortgagee to whom loss was payable held sufficient. 


“I 


(For other cases, see Insurance, Dec. Dig. § 537.) 
Department 1. 


Appeal from Circuit Court, Jackson County; H. D. Norton, Judge 

\ction by Hiram Meader and wife against the Farmers’ Mutual Fire Relief 
Association, a corporation. Judgment for the plaintiffs, and the defendant appeals. 

Affirmed. 

On or about the 4th day of August, 1928, defendant, a mutual fire insurance 
association, issued its policy insuring one Fred C. Sander from the 4th day of Au- 
gust, 1928, at noon to the 4th dav of August, 1933, at noon, against all direct loss 
or damage by fire or lightning to an aggregate amount not to exceed $3,000; the 
policy covering a dwelling house in the sum of $2,500, and contents, not involved 
in this action, in the remaiming sum of $500, said dwelling house being on premises 


owned and occupied by insurer to wit, 24 acres in section 16, township 37 south, 
)» 


range 2 west, plat , Jackson county, state of Oregon 


Under the title “Assignment of Interest,” this policy contains the following 
clause: 

“Loss, if any, at the request of the insured, is hereby made payable to H. F. 
and Pauline Meader, mortgagees, as their interests may appear. Dated at Port- 
land, Oregon, this 4th day of August, 1928. 

“W. G. Kane, Secretary.” 

At the time said policy was issued, plaintiffs held and ever since have held a 
mortgage upon said above-described real property in the principal sum of $2,000. 

The policy, being the standard form, approved by statute, contained this fur- 
ther provision: “This entire policy, unless otherwise provided by agreement en- 
dorsed (indorsed) hereon, or added hereto shall be void * * * if any change other 
than by the death of an insured take place in the interest, title, or possession of the 
subject of insurance (except change of occupants without increase of hazard), 
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whether by legal process or judgment or by voluntary act of the insured, or other- 
wise.” 

Section 8 of the by-laws of defendant is as follows: “Section 8. It shall be the 
duty of every member to give immediate notice to the secretary of any change of 
condition, situation, interest, titie, ownership, or any cause that may increase the 
hazard of any property insured in the association within the control or knowledge 
of such member. In such cases the association may continue the insurance or it 
may cancel the policy and refund to such member the pro rata amount of the last 
installment. Failure to give such notice shall of itself terminate such member’s 
isurance and his pclicy thereby becomes null and void.” 

\ cory of the constitution and by-laws of defendant is printed upon the policy 
scued as aforesaid. 

On or about Deccmber 22, 1928, said Fred C. Sander sold his interest in the 
real property mentioned and described in said policy’to one, B. J. Palmer, subject 
to plaint ffs’ mortgace, and said Palmer went into possession of said real property, 
including said dwelling house, and ever since has remained in possession of said 
real property. No notice was given to defendant of said transfer of title and 
change of ownership and possession of said 1eal property. 

On or about May 11, 1929, said dwelling was destroyed by fire. 

This action was instituted by plaintiffs as said mortgagees to recover upon said 
policy. From a judgment in favor of plaintiffs, defendant appeals. 

Charles W. Reames, of Medford, for appellant. 

Porter J. Neff, of Medford, for respondents. 

Kre_Ly, J. (after stating the facts as above). 

It is claimed by defendant that the transfer of the insured property by Sander 
rendered the policy void 

Two reasons are assigned. One is that, because notice was not given to defend- 
ant of said transfer, the provision on that subject conforming to the standard form 
of insurance policy and section 8 of the by-laws of defendant were both violated. 

The other is that, when the transfer was made, it terminated Sander’s mem- 
bership in the defendant association, and that policies are effective only in favor of 
those who are members; hence, when Sander’s membership ceased, the policy issued 
to hm agp ineffective and void. 

[1] The question whether plaintiff could recover upon the policy in suit hin- 
ges upon whether the law applicable to stock insurance companies is applicable to 
mutual insurance associations with reference to the right of a mortgagee to recover 
after the breach of one of the conditions of the policy by the insured when by the 
terms thereof the loss, if any, is made payable to the mortgagee as his interest may 
appear 

In Smith v. Germania Fire Insurance Co., 102 Or. 569, 202 P. 1088, 1090, 19 
\. L. R. 1444, this court, speaking through Mr. Justice Brown, construed the 
standard mortgage clause reading: “If, with the consent of this company, an inter- 
est under this policy shall exist in favor of a mortgagee or of any person or cor- 
poration having an interest in the subject of insurance other than the interest of 
the insured as described herein, the conditions hereinbefore contained shall apply in 
the manner expressed in such provisions and conditions of insurance relating to 
such interest as shall be written upon, attached, or appended hereto.” 

\ttention was there called to a long list of cases holding that where, as in the 
case at bar, a policy provides that, if any interest thereunder shall exist in favor of 
a mortgagee, the conditions ‘hereinbefore contained” shall apply in the manner ex 
pressed in such conditions relating to such interest “as shall be written upon, at- 
tached or appended thereto,” a violation of the conditions by insured will not affect 
the rights of the person for whose benefit a loss payable clause is attached or in 
dorsed on the policy unless such indorsed or attached clause also contains or refers 
to the conditions mentioned in the body of the policy; and such holding was ap 
proved 

Cases holding to the contrary were also cited. Among those so cited is Brechi 
v. Law, Union & Crown Ins. Co. (C. C. A.) 160 F. 399. This case is one upon 
which defendant elaborates. It is also reported in 18 L. R. A. (N. S.) 197. It is 
of interest to note that, in an exhaustive note thereto, the learned editors of that 
publication, referring to the provisions that conditions of insurance as to mortgagee 
be written upon the policy or attached thereto, say: “In the construction of this 
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clause, the weight of authority is against the conclusion reached in the Brecht Case. 
That conclusion, that such provision was intended to apply only in cases where the 
insurer, by some special agreement with the mortgagee, consented to the modifica- 
tion or waiver of the conditions in the policy, finds support only in the four follow- 
ing cases: Delaware Ins. Co. v. Greer, 61 L. R. A. 137, 57 C. C. A. 188, 120 F. 
916; Vancouver Nat. Bank v. Law Union & Crown Ins. Co. [C. C.] 153 F. 440; 
Franklin Ins. Co. v. Wolff, 23 Ind. App. 556, 54 N. E. 772: and Ritchie County 
Bank vy. Fireman’s Ins. Co., 55 W. Va. 261, 47 S. E. 94 (in which no reference was 
made by the court to such clause, except to set it out; but recovery was denied to 
a mortgagee because of a breach of the policy by the owner, and the policy was 
treated exactly as if it contained no more than a loss-payable clause). The greater 
number of cases, however, have emphatically dissented from such construction, as 
it leaves the policy in the same condition as if the clause did not exist, and as if 
the policy contained no other reference to the mortgagee than the loss-payable 
clause.” 

Defendant argues that this construction of these provisions of the policy is not 
applcable to policies issued by mutual companies. In that respect we find no dis- 
tinction in reason nor upon authority between policies issued by mutual companies 
and those issued by stock companies. 

The principle was applied by the Supreme Court of Iowa in the case of Peo- 
ple’s Savings Bank vy. Retail Merchants Mutual Fire Insurance Association, 146 
Iowa, 536, 123 N. W. 198, 31 L. R. A. (N. S.) 455. There the mortgage clause 
provided that fifteen days’ notice of any delinquency on the part of the mortgagor 
should be given to the mortgagee before suspension or cancellation could he made 
affecting the mortgagee’s interests. No such notice was given, and, although the 
delinquency of the mortgagor was contemporaneous with the issuance of the policy, 
recovery by the mortgagee was upheld. ; 

Defendant cites the statutory provisions to the effect that no policy of insur- 
ance shall be issued by a mutual fire insurance company to other than a member of 
such company (section 46-1701, Or. Code 1930), and also section 1 of article II of 
its Constitution, which reads: “Article II, Object. Section 1. The object of this 
association shall be the mutual protection of its members only who suffer loss by 
fire, or lightning, and not for profit.” 

From these provisions, defendant argues that it was not necessary to add to 
the mortgage clause the provision “subject to the conditions of the policy” 
in order to overcome the effect of the clause providing that a violation of the con- 
ditions by insured will not affect the rights of the mortgagee, unless such mortgage 
clause also contains or refers to the conditions mentioned in the body of the policy. 
There is no reference in either of these rules to the form of policy which mutual 
companies generally or the defendant particularly should employ; and the writer 
thinks that the effect thus claimed for them by defendant is not warranted. 


The case of Cranston vy. California Ins. Co., 94 Or. 369, 185 P. 292, is one 
wherein the plaintiff was the owner of an automobile and claimed that defendant 
had insured it. The record disclosed that the plaintiff had breached one of the 
conditions of the standard form of policy. That case is clearly distinguishable 
from the one at bar because the rights of a mortgagee were not involved. The 
rights of a mortgagee were not involved in Wilson v. Trumbull Mutual Fire In- 
surance Co., 19 Pa. St. 372, or Pottsgrove Mut. Live Stock Association v. Mauger, 
30 Pa. Dist. R. 175, cited by defendant. 

Defendant's position is not strengthened merely because of a substantial repe- 
tition in its by-laws of the provisions requiring notice of any change in the title of 
the insured property and the fact that such by-laws, in respect to the mortgage 
clause, are thereinafter rather than thereinbefore printed in its policy. The breach 
hy the mortgagor consisted of a failure to give notice of the change in the title of 
the insured property, and no reference to the provisions of the policy in that re- 
gard is contained in the mortgage clause. 

To hold that a mutual fire insurance company cannot legally enter into a con- 
tract with one of its members to pay the loss, if any, to such member’s mortgagee 
as the mortgagee’s interest may appear except by written application of such mort- 
gagee, would seriously impair the efficiency of mutual companies, and in the opin- 
ion of the writer, ought not to be announced unless directly supported by statutory 
mandate. We find no such mandate. The writer. speaking for himself alone, be- 
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lieves that the right so to enter into such a contract is among the implied powers of 
organizations engaged in fire insurance business, when, as in the case at bar, the 
power of such organizations to insure is not limited by statute or articles of in- 
corporation to unincumbered property. 

[2] In the case at bar, the policy was issued to a member of defendant asso- 
ciation, thereby complying with the statute in that regard. Manifestly, its object 
was to protect its members from loss by fire, which is in conformity with article 2 
of its Constitution as above quoted. Simultaneously with its issuance, and by vir- 
tue of a duly signed clause therein, defendant entered into a contract for plaintiffs’ 
benefit to pay to plaintiffs the loss, if any, by reason of the destruction by fire of 
the insured building as plaintiffs’ interest as mortgagees might appear. The legal 
effect of this was to bring the mortgagees into contract relations with the insurer. 
Meriden Savings Bank v. Home Ins. Co., 50 Conn. 396, 399; Union Inst. for Sav. 
v. Pheenix Ins. Co., 196 Mass. 230, 81 N. EF. 994, 14 L. R. A. (N. S.) 459, 13 Ann. 
Cas. 433, citing Palmer Say. Bank v. Insurance Co. of N. A., 166 Mass. 189, 44 N. 


I 211, 32 L. R. A. 615; 55 Am. St. Rep. 387; Hastings v. Westchester Fire Ins 
Co., 73 N. Y. 141; Hartford Fire Ins. Co. v. Olcott, 97 Tl. 439. Thereafter the 
plaintiffs and defer ndant were bound by the terms of the written contract thus made. 


The mortgagor's subsequent breach of one of the terms of the policy did not affect 
the contract relations between plaintiffs and defendant because the mortgage clause 
pesca by defendant did not refer to the provisions of the policy wilitving the 
same in case of such breach 

[3] Defendant seeks to avoid liability on the further ground that no applica- 
tion, policy, or transfer fee was paid by plaintiffs. There is nothing to indicate that 
the mortgagor did not pay both the application and policy fees. But one application 
was made, and but one policy was issued. It must follow that but one of each of 
such fees need be paid. There was no transfer of the policy. The mortgage clause 
was executed when the policy was issued. No transfer fee ever became due or 
payable. 

[4] The testimony of one of the plaintiffs, that the insurance was assigned to 
him, could not have the effect of changing the record as disclosed by the written 
policy nor modifying the rules of construction applicable thereto. 

[5] Defendant contends that, inasmuch as another dwelling house has been 
built upon the premises by the owner of the fee, and the remaining security is of 
ereater value than the amount of plaintiffs’ mortgage, plaintiffs have suffered no 
loss, and hence no recovery should be awarded to them. This argument disregards 
the plain provision of the mortgage clause in defendant’s policy. The destruction 
of the insured building caused a loss to the extent of the value of that building. 
Defendant agreed to pay that loss to plaintiffs as plaintiffs’ interest therein might 
appear. The amount due to plaintiffs on their mortgage together with the statutory 
attorneys’ fee constitutes the maximum of plaintiffs’ interest. In the case at bar, 
this was less than the amount for which the building was insured; and in the cir- 
cuit court recovery was limited thereto. The amount awarded was recoverable 
irrespective of the value of the remaining security embraced within plaintiffs’ mort- 
gage. Uhlfelder v. Palatine Ins. Co., 44 Misc. Rep. 153, 89 N. Y. S. 792: A®tna 
Ins. Co. of Hartford, Conn., v. Baker, 71 Ind. 102; Excelsior Fire Ins. Co. v. Royal 
Ins. Co., 55 N. Y. 343, 14 Am. Rep. 271; De Wolf v. Capital City Ins. Co., 16 Hun 
(N. Y.) 116: Kent v. 2Etna Ins. Co., 84 App. Div. 428, 82 N. Y. S. 817; Thompson 

_ National Fire Ins. Co. of Hartford, Conn., 48 S. D. 224, 203 N. W. 464; Foster 
v. Equitable Mut. Fire Ins. Co., 2 Gray (68 Mass.) 216; Rex v. Merchant's Ins. Co., 
Phil... CPa.):.357. 

[6] Defendant also argues that because Sander, the mortgagor, made no proofs 

loss, plaintiffs, the mortgagees, could not maintain this action. The record dis- 
closes that, within the time for filing proofs of loss, defendant denied and dis- 
claimed all liability under the policy. This oe a a of proofs of loss. 
Hahn y. Guardian Assurance Co., 23 Or. 576, 32 P. Am. St. Rep. 709. 

[7] Moreover, plaintiffs furnished proofs of they oN hie the mortgagor fails 
to comply with the provision requiring such proofs of loss, proofs executed and 
delivered by the mortgagee will be sufficient. 7 Cooley’s Briefs on Insurance, 5776, 
and cases there cited. 

The judgment of the circuit court is affirmed. 

Bean, C. J., and Rand and Rossman, JJ., concur. 
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MILHOUS v. GLOBE & RUTGERS FIRE INS. CO. No. 13190. 
Supreme Court of South Carolina. June 30, 1931. 
159 Southeastern Reporter 506. 
1. INSURANCE. 

Purchaser under executory contract had insurable interest in property separate 
from vendor’s, at least to extent of amount paid on contract. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

2. INSURANCE. 

Whether purchaser under executory contract informed insurance agent, when 
taking out fire policy on her interest, of the contract, purchaser’s interest there- 
under, and other insurance, held for jury. 

Facts were that, at the time purchaser's policy was issued, purchaser 
had paid under her contract more than $1,500 and had an insurable in- 
terest in the property, separate from vendor’s, at least to that extent. 
There was conflicting testimony as to whether purchaser told insurer’s 
agent that there was already insurance to the amount of the value of the 
property in vendor’s name, the purchaser had contracted to buy the place, 
that the property was purchaser’s and yendor’s, and that after giving in- 
surer’s agent this information the policy was delivered to purchaser. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

\ppeal from Orangeburg County Court; B. H. Moss, Judge. 

Action by Rosalie Milhous against the Globe & Rutgers Fire Insurance 
Company. From an order directing a verdict for defendant, plaintiff appeals. 

Reversed, with directions. 

The order of the lower court, directed to be reported, is as follows: 

“After all the testimony had been taken at the trial of the above case, the 
defendant’s attorneys moved for a directed verdict as to the recovery of the 
item in the insurance policy of Thirteen Hundred ($1,300.00) Dollars on the 
dwelling house described therein on several grounds, which will appear in the 
minutes of the Court. There was only one ground which I considered meritorious. 

“The undisputed testimony was that the dwelling house insured under the 
item of Thirteen Hundred ($1,300.00) Dollars in the policy issued to plaintiff by 
the defendant was covered by other or additional insurance in other companies 
to the amount of Three Thousand ($3,000.00) Dollars. This building was valued 
in the policy introduced in the evidence in this case and held by plaintiff at the 
sum of Three Thousand ($3,000.00) Dollars. This valuation complied with the 
statutory requirements and the full amount of the value fixed in the insurance 
policy in question had been collected from the other insurance companies. A 
contract between the plaintiff and the Edisto National Bank for purchase of the 
real estate upon which the dwelling that burned was located was introduced in 
the evidence by plaintiff and it provided that the said Bank may keep up for 
its own protection the insurance on the dwelling on said land as it may see fit, 
which in case of loss may be either used to replace the dwelling, if needed, or 
to reduce the indebtedness, as the said Bank may see fit to do. Upon collection 
of this amount of Three Thousand ($3,000.00) Dollars for insurance that had 
been taken out on this building, the Bank credited this amount on the purchase 
contract between it and plaintiff. 

“As insurance is merely a matter of indemnity and there had been collected 
and credited to plaintiff's account the full amount of the value of the building, as 
fixed in the insurance policy, then my conclusion was that she would not be 
entitled to collect other insurance for the destruction of the building. 

“Therefore on motion of Messrs. Lide & Felder, attorneys for defendant, I 
held that the defendant was entitled to a directed verdict as to the item in issue 
covering the building insurance, and suggested that a formal order to this effect 
be prepared; and that I would so instruct the jury that they not consider this 
item of insurance on the building described in the policy in issue in this case; 
and it is so ordered.” 


Wolfe & Wolfe and M. E. Zeigler, all of Orangeburg, for appellant. 


Lide & Felder, of Orangeburg, for respondent. 
Coscrove, A. A. J. 
This is an action upon a policy of fire insurance. The cause was tried before 
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a jury in the county court of Orangeburg county and a verdict directed by the 
trial court for defendant insurance company. 

The exceptions, while five in number, make but the single point, that the case 
should have been submitted to the jury. 

A brief statement of the undisputed facts shows: 

Plaintiff at one time owned the land and buildings involved in this action, 
which were incumbered, however, by a mortgage to Edisto National Bank. The 
bank subsequently foreclosed its mortgage, bought in the property at the sale 
under foreclosure proceedings, and took a deed of conveyance of the property. 
The bank, then being the owner in fee simple, entered into a contract in writing 
dated November 24, 1925, with plaintiff, to sell her the property for the sum of 
$6,200. The purchase price was to be paid in annual installments as therein set 
out. With respect to insurance on the property, the contract of sale provided 
that the bank “may keep up for its own protection the insurance on the dwelling 
on said land for such amount as it may see fit, which in case of loss may be 
used either to replace the dwelling, as may be necded, or to reduce the indebted- 
ness, as the said bank may sce fit to do.” (Italics added.) The bank, under this 
provision of the contract, effected in other companies than defendant insurance 
for $3,000 which was collected when the property was destroyed by fire on Decem- 
ber 7, 1929, and applied upon the indebtedness due under the contract. It would 
appear from the evidence that there was a total loss of the property insured, 

On November 6, 1929, defendant issued its policy of insurance to plaintiff for 
the total sum of $1,500 against loss or damage by fire to the dwelling house in 
the sum of $1,300, and to household furniture in the sum of $200. The property 
insured under this policy was stated to be of the value of $3,000. The fire and 
loss occurred December 7, 1929. Upon its denial of liability this action was com- 
menced against defendant. 

The complaint is in the usual form for an action of this character. The 
answer, after admitting the issuance of the contract of insurance in controversy, 
set up a number of defenses which it is not necessary at this time to consider. 

At the conclusion of all the testimony defendant made a motion for a directed 
verdict in its favor upon the entire policy, while plaintiff moved for a directed 
verdict in her favor in respect to the insurance in the sum of $200 on the furni- 
ture and household goods. The court submitted to the jury the question of de- 
fendant’s liability upon the item of $200 insurance on the furniture. Upon this 
item the jury found for plaintiff and from this finding there is no appeal. The 
court, however, directed a verdict for defendant on the item of $1,300 insurance 
on the real estate, which caused this appeal. 

While defendant proffered several grounds in support of its motion for a 
directed verdict, the trial court placed its order only upon one ground. The 
formal order in writing should be reported. In substance, the court held that 
the value of the property insured having been fixed in plaintiff’s policy at $3,000 
and this amount having been collected by the bank under its policies and credited 
to plaintiff's account in accordance with the contract of purchase, plaintiff could 
not recover on the policy the subject of this action. 

[1, 2] We think the court was in error in this conclusion. The facts cover- 
ing the issuance of this policy to plaintiff and the interest covered by it were 
disputed and in conflict, and consequently raised an issue or issues properly 
leterminable by a jury. It was not disputed that at the time this policy was 
issued and delivered to plaintiff, she had paid under her contract of purchase 
with the bank something more than $1,500. As a vendee under an executory con- 
tract of sale, she then had an insurable interest in the property, separate and 
distinct from that of the bank, at least to the extent of the amount so paid. 
There was testimony tending to show that she told the agent of defendant that 
there was already $3,000 insurance on the property to the Edisto National Bank; 
that she had contracted to buy the place; that the property was “mine and the 
bank’s”; and that after giving him this information the policy was delivered to 
her. The testimony of defendant tended to deny these statements. This conflict 
clearly made the issues so arising question for solution by the jury. 

The law governing the case is clear. Plaintiff admittedly had an insurable in- 
terest in the property. 14 R. C. L. pp. 916 and 1054. The value of that interest 
was fixed by the parties, according to plaintiff's contention. Her testimony further 
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tended to show that she insured that interest for $1,300 and that defendant ac- 
cepted the risk and issued its policy to her, collecting the premiums therefor, 
That issue and the questions presented were peculiarly for the jury under proper 
instructions of the court. 

It is the judgment of this court, therefore, that the order appealed from be 
reversed and a new trial granted. 

Blease, C. J., and Stabler and Carter, JJ., concur 

Cothran J. (concurring in result). 

This is an action upon a fire insurance policy, issued by the defendant to the 
plaintiff, dated November 6, 1929, for $1,300, covering a building located upon a 
tract of 70 acres, the title to which was in the Edisto National Bank, which had 
made a contract for the sale of it to the plaintiff. 

It appears that Mrs. Milhous, the plaintiff, at one time owned a tract of 70 
acres, upon which was located a dwelling house of some size, occupied by her. 
She mortgaged the premises to the Edisto National Bank. Later the bank fore- 
closed the mortgage and at the sale became the purchaser and received title deed 
therefor. The bank then entered into a written agreement with Mrs. Milhous, 
dated November 24, 1925, by which it was agreed that she repurchase the prop- 
erty from the bank at the price of $6,200, under the executory contract which 
gave her five years within which to pay for it, the payments not to be less than 
$620 per annum, with interest on the whole at 6 per cent. per annum. Upon this 
contract she paid, between November, 1926, and April, 1928, $1,614.98, leaving a 
balance unpaid, as of the latter date, of approximately $5,500 

The contract between Mrs. Milhous and the bank provided: “It is further 
understood and agreed that the said Bank may keep up for its own protection the 
insurance on the dwelling on said land for such amount as it may see fit, which, 
in case of loss, may be used either to replace the dwelling, as may be needed, or 
to reduce the indebtedness, as the said Bank may see fit to do.” 

The bank accordingly procured insurance on the house in the sum of $3,000 
and kept it up until December 7, 1929, at which time the house was destroyed 
by fire. The bank collected the insurance money upon its policy and applied it 
to the purchase obligation of Mrs. Milhous. 

In the meantime, on November 6, 1929, Mrs. Milhous had procured insurance 
upon the building with the defendant company for $1,300 (not upon her equitable 
interest under the contract), as if she held the title to it; in the policy the agreed 
valuation of the building was fixed at $3,000. 

After the destruction of the house by fire, the payment of $3,000 to the bank 
upon its policy, and the application by the bank of that amount to the purchase 
obligation of Mrs. Milhous, she demanded of the defendant company payment of 
the $1,300 policy which had been issued by it to her in November, 1929. Upon its 
refusal to honor her demand this action was instituted. It came on to be tried 
before his honor, Judge Moss of the county court, and a jury, at June term, 1930. 
At the conclusion of the testimony his honor directed a verdict in favor of the 
defendant upon the $1,300 policy, basing his order upon the ground that as the 
value of the house was fixed in the policy issued to the plaintiff at $3,000, and 
as the proceeds of the policy issued to the bank for $3,000 had heen collected 
by the bank and applied to the debt of the plaintiff, she was not entitled to recover 
anything upon the policy issued to her. (The motion of the defendant for a 
directed verdict was based upon other grounds than that stated, none of which 
were passed upon by the presiding judge). From the judgment entered upon the 
verdict so directed the plaintiff has appealed 


I do not at all appreciate the force of the ground upon which his honor 
based the direction of a verdict in favor of the defendant; in fact, I do not 
think that the agreed valuation clause in the policy held by Mrs. Milhous has 
anything to do with the case, as I shall endeavor to demonstrate. 


The matter is much complicated by the fact that Mrs. Milhous endeavored to 
procure, and did procure, insurance upon the building as if the title thereto was 
vested in her; she had parted with her title, and had acquired only an equitable 
interest in the property under the executory contract entered into for its repur- 
chase by her from the bank which had acquired the legal title; an objection 
which the defendant company raised upon the trial, but which was not passed 
upon by the presiding judge, and of course is still open. I do not think that there 
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is justification for the statement made in the opinion of Justice Cosgrove: “The 
value of that interest was fixed by the parties, according to plaintiff's contention. 
Her testimony further tended to show that she insured that interest for $1,300. 
* * *” T do not find anything in the case to sustain this conclusion or to 
modify what is perfectly plain from the allegations of the complaint and from 
the terms of the policy, that she intended to and did have the building insured, 
valued at $3,000, as if she held title thereto. There is nothing to show that she 
intended to take out insurance upon her equitable interest or that the valuation 
of $3,000 had reference to anything but the value of the building. 

But assuming that she intended to insure her equitable interest, and that the 
agreed valuation referred to that interest and not to the building, a violent as- 
sumption, I do not think that there can be a doubt that Mrs. Milhous, as the 
purchaser of the property under the executory contract of sale and being in 
possession thereunder, had an insurable interest in the building. In fact, under the 
case of Good v. Jarrard, 93S. C. 229, 76S. E.697,. 702. 43°14. R. A. ON. S.) 
383, it was held that when the vendee is in possession under his contract, it be- 
comes his duty to protect his and the vendor’s interests by having the building 
insured. It is also held in that case that when the vendor is in possession, it be- 
comes his duty to have the property insured, and that such insurance inures to 
the protection of the vendee as well as of himself. It follows therefore that the 
insurance taken out by the vendee in possession inures to the protection of the 
vendor as well as of himself. 

That Mrs. Milhous had an insurable interest in the building is settled by the 
authorities. 14 R. C. L. 916, where the text is supported by a number of decided 
cases, including the case of Columbian Ins. Co. v. Lawrence, 2 Pet. 25, 7 L. Ed. 
335, which has repeatedly been reaffirmed as will appear by reference to Rose’s 
Notes. 

In the Good v. Jarrard Case, supra, the vendee was not in possession and 
had paid no part of the purchase price. The court held that, “The insurable in- 
terest of the vendee was negligible, being merely the difference between the value 
of the land and the agreed price. * * *” 

I do not think that this rule should apply to a case like the present, where 
the vendee is in possession and has made payments upon the purchase price. In 
my opinion the insurable interest of Mrs. Milhous in the building was the differ- 
ence between the value of the building and such portion of the outstanding debt 
as should reasonably be borne by the building, as both the building and the land 
stood sponsor for the debt. 
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There was evidence tending to show that the building and the land had a 
value each of $6,000, notwithstanding the fact that the agreed valuation of the 
building fixed in the policy issued to Mrs. Milhous was $3,000. If this statement 
by her be assumed as true and the debt was $5,500, it is clear that her interest in 
the building was the difference between $6.000 and one-half of the debt, $2,750, 
$3,250, in excess of the amount of the insurance on the building, $1,300 in the 
policy issued to her by the defendant. 

\gainst this assumption is the fact that the bank sold the entire property. 
building and land, to her for $6,200. If that should be considered the value of 
the entire property and the building and the land were of equal value, the value 
of the building would be $3,100, practically the figure fixed in the valuation clause 
of her policy. Her insurable interest then would be the difference between $3,100 
and one-half of the debt, $2,750, $350. 

In an interesting note to the case of Reed v. Lukens, 44 Pa. 200, 84 Am. Dec. 
425, it is clearly demonstrated: (1) That a person who is in possession of real 
estate under a valid subsisting contract of purchase is the equitable owner, and 
has an insurable interest in it although he may not have paid all of the considera- ' 
tion money, citing cases; (2) that the vendor also has an insurable interest in 
the property which he may have contracted to sell, citing cases; (3) that regard 
less of whether there be an agreement to that effect or not, the vendor who may 
have collected insurance upon a policy procured for his protection should hold it 
as trustee for the vendee; (4) that the vendee who may have procured insurance : 
for his own benefit upon his insurable interest, without any agreement to insure 
for the benefit of the vendor, is not accountable to him for the proceeds of in- 
surance in the event of loss. 
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It seems clear therefore that both the bank and Mrs. Milhous had the right 
to procure insurance upon their respective interests, and the amount of their 
several recovery would be limited to the extent of their interests. She had the 
right to insure that interest, regardless of the fact that the bank had insured its 
interest for $3,000; and the defendant had the right to issue the policy to her, 
regardless of the notice, which she claims to have given to the agent, of the 
policy taken out by the bank. 

There is no question in the case as to the extent of the insurable interest of 
the bank; it has realized upon its policy and applied the proceeds to the debt 
of Mrs. Milhous. There is, as I have endeavored to show, a serious contest as 
to the extent of the insurable interest of Mrs. Milhous. She should not be per- 
mitted to realize more than that interest amcunted to. It depends upon the ascer- 
tained value of the building: if $6,000, $3,250; if $3,100, $350; an issue of fact 
determinable by a jury. 

The bank, acting under the clause in the contract quoted above, took out 
insurance to the extent of $3,000; collected it after the fire, and applied the pro- 
ceeds to the reduction of the plaintiff's indebtedness, the purchase price of the 
property; she in fact received the benefit of the insurance collected by the bank 
and now contends that she is not only entitled to retain that “reduction,” but is 
entitled to the $1,300 additional; in other words, she will receive under her con- 
tention $4,300, upon an interest which, viewed in the most favorable light to her, 
amounts to only $3,250. That does not seem right or just. 

I think that it was reversible error to direct a verdict in favor of the de- 
fendant as was done, but that, upon this phase of the case it should have been 
left to the jury to determine the extent of the insurable interest of Mrs. Milhous 
and to render a verdict in conformity with the foregoing conclusions. It should 
be understood that upon the new trial which should be ordered, all issues not 


passed upon by the presiding judge, upon the trial which was had, shall be left 
open. 


STATE v. AZTNA INS. CO. No. 6883. 
Supreme Court of South Dakota. Aug. 3, 1931. 
237 Northwestern Reporter 771. 
1. INSURANCE. 


Evidence in action on fire policy Jeld sufficient to show waiver of proof of 
loss by insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
2. INSURANCE. 

If insurer, within time for presenting proofs of loss, refuses or fails to pav 
loss, it thereby waives necessity of proofs (Rev. Code 1919, §§ 1446, 1447). 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
3. INSURANCE. ; 

In action on fire policy, evidence of insurer’s waiver of proof of loss held 
admissible under allegation of performance on part of insured. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Campbell, J., dissenting. 

Appeal from Circuit Court, Butte County; James McNenny, Judge. 

Action by the State against the AZtna Insurance Company. From judgment 
for defendant notwithstanding the verdict, plaintiff appeals. 

Reversed and remanded, with directions. 

M. Q. Sharpe, Atty. Gen., and E. D. Roberts, Asst. Atty. Gen., for appellant. 

Cherry, Davenport & Braithwaite, of Sioux Falls, for respondent. 

roury, FP. J. 


This action was brought to recover on a policy of fire insurance. The in- 
sured property was on a farm in Butte county. Some time prior to the issuance 
of the policy involved the rural credits board and the land settlement board 
had each made a loan on the said farm, and each of said boards had taken a 
mortgage on the said premises. It is not clear from the record, nor is it material, 
whether the policy contained a mortgage clause for the benefit of the state, 
but after the fire that destroyed the insured building, and after defendant had 
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retused to pay the loss, the owner of the insured property assigned the policy, 
and the proceeds thereof, when collected, to the state, with the understanding 
that the proceeds of the policy when collected should be applied on the rural 
credits loan. This accounts for the state being plaintiff in the action. 

The complaint alleges the issuance of the policy, the destruction of the in- 
sured property by the fire, the refusal by defendant to pay the loss, the assign- 
ment of the policy to the state. The complaint alleges that after the fire the 
insured notified defendant of the fire and furnished defendant with a “proof of 
loss.” 

The answer is a general denial with an admission of the issuance of the 
policy, the destruction of the insured property by fire, and its refusal to pay 
the loss; and by way of affirmative defense alleged upon information and belief 
that “the said fire was caused and procured by the act of the owner of said 
premises.” 

The case was tried to a jury. At the close of the testimony the defendant 
moved for a directed verdict. The motion was denied, and the jury returned a 
verdict for the plaintiiff, but before the entry of judgment defendant moved for 
judgment notwithstanding the verdict. After an interval of more than two years 
this motion was granted, and judgment was entered dismissing the action at 
plaintiff’s cost. 

The insured never furnished the defendant with a “proof of loss” as provided 
for in the policy, and it was because the evidence was insufficient to show a 
waiver of “proof of loss” by the defendant that the court granted its motion 
for judgment notwithstanding the verdict. And whether there was evidence 
sufficient to charge defendant with a waiver of proof of loss is the only question 
of importance to be determined by this court. 

It is not contended that any request for a proof of loss was ever made by 
the defendant, and it does not appear that the defendant at any time desired 
a proof of loss, or intended to pay the loss, or would have done anything dif- 
ferent from what it did do had the proof of loss been furnished. 

The insurance policy involved was issued by one C. M. Damon as agent, at 
Newell, for the defendant company. Within a day or two after the fire the 
insured notified said agent of the fire by telephone and called upon him in person 
a day or two thereafter. Upon receipt of this information the said agent noti- 
fied the defendant’s state agent at Sioux Falls by telegram. Upon receipt of 
this telegram said state agent wrote Mr. Damon as follows: 

“Feb. 6, 1922. 
“Mr. C. M. Damon, Newell, S. D 
“Dear Sir: 
“Re: Loss, Policy No. 7 
“Howard L. Clark. 

“T have for acknowledgment your notice of loss under the above captioned 
policy and have been informed that there is possibly some question with regard 
to the facts in connection with this loss. I would appreciate it very much if 
you could give me any information in regard to the circumstances connected 
with this loss and also with regard to policy No. 6 in favor of Nettie Clark, as 
to whether this assured is a relative of the other Clark. I would appreciate it 
very much if you would let me have any information possible by return mail, 
so that I will be in position to know what to do in regard to the adjustment. 

“Thanking you in advance, I am, 

“Very truly yours, State Agent.” 

In reply to this letter, Mr. Damon wrote Mr. Hoyt on February 9th as 
follows: 

“Chas. S. Hoyt, Agent, Sioux Falls, S. D. Dear Sir: In reply to yours of 
the 6th, I would have written you this letter sooner but didn’t know just who 
would be handling this matter so have waited for information. I realize that 
there is some occasion for investigation of facts in connection with this loss tho 
from what I have observed I confess I am unable to see where there is any 
thing that really looks wrong. It does seem strange in some ways. I happen 
to know quite a lot about this famous Dr. Clark case and believe that he has 
some enemies who would not hesitate to burn his property and it would appear 
that there is more likelihood of fire being caused thus than by the hand of the 
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insured or any of his family. Of course you don’t want any insurance on property 
that is liable to be burned even by the enemies of the insured, and I would not 
care to write it, and in this case of course have no suspicions that anything of 
this sort would develop. 

“You have probably been informed that Sunday morning the balance ofthe 
new house nét destroyed by the first fire was burned and to the best of my 
knowledge and belief none of the Clark family were within many miles of the 
place nor had been for two or three days previous, nor have been since. Dr. 
Clark, who had been living at the place in question, was at Lead, S. D., on busi- 
ness and I am sure in my own mind there could be no way of connecting him 
or Howard with this last fire, and probably not with the other one. 

“Nettie Clark is the wife of Howard Clark and the farm on which is the 
house which we recently insured stands in Nettie’s name. This risk is just south 
of Newell about a mile while the loss occurred on the Arpan farm aboui fifteen 
miles northwest of Newell 

“IT would like to talk this matter over with you in detail if necessary before 
vou allow the company to decide against paying this claim. I am expecting to 
leave here Saturday or Monday for a three weeks’ trip east. If you want to 
wire me where I could mect you in Pierre, or possibly later on in Sioux Falls, 
I might do so. 

“If you are coming here yourself to adjust I will probably not be able to 
sec you, but others here in the bank could explain anything necessary. 

“Yours truly, 

“TSigned] C. M. Damon.” 

And again on February 11th Mr. Hoyt wrote Mr. Damon as follows: 

“Mr. C. M. Damon, Newell, S. D 

“Dear Sir: 

“Re: Loss, Polhiey No 7. 
“Howard [L. Clark. 

“T have for acknowledgment vour letter of the 9th with information regard 
ing the above loss and am indeed very much surprised to be informed that they 
have had a second fire in the house which has been totally destroyed. I had no 
information whatever with regard to the second fire but knew there were pe- 
culiar circumstances existing and of course was anxious to get any information 
possible. Mr. J. B. Allen, with the Commercial Union left for the Black Hills 
yesterday and I am writing him, care of Bucholz & Richards, stating that I 
have received your letter notifying of the second loss, completely destroying 
this dwelling; also that vou are conversant with the famous Dr. Clark case. I 
would appreciate it if you would give Mr. Allen any information possible in 
connection with the above so that upon his return we can have all.the facts 
possible gathered together and be in position to take some further action in 
the matter. I wired vou to cancel policy No. 6, Nettie Clark, as I understand 
she is the wife of Howard Clark, asking you to wire me and trust you cancelled 
same immediately upon receipt of my telegram. I would advise I am alwavs 
in Sioux Falls on Saturdays and Sundays and if going through here would be 
very glad to see you; or if you would let me know when you are going through, 
I would endeavor to arrange to see you: and if T could not, would he in posi 
tion to wire and thus save you a special trip. 

“Very truly yours, State Agent.” 

From the two letters written by Mr. Hoyt it is evident that the defendant 
through its authorized agents had full knowledge of the loss within two or three 
days after the occurrence of the fire. Had the defendant desired the detailed 
information contained in a formal proof of loss, then was the time to have said 
so. And if it had sent to the insured its blank forms for making out formal 
proof of loss, there is nothing in the record to suggest that the same would 
not have been filled out, verified, signed, and returned by the insured. Without 
waiting for or asking for a proof of loss defendant proceeded to make an in- 
vestigation of the fire. The Mr. Allen mentioned in the state agent's letter, 
Exhibit 7, called on Mr. Damon in connection with this fire and discussed the 
same with him. About the same time or a little later the assured was called 
to the office of Bucholz & Richards, who represented the Commercial Union 
Insurance Company at Newell, where he was introduced to one Wilson who at 
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first assumed to represent both the Commercial Union and the defendant com- 
panies. He discussed with the insured the cause of the fire and went with the 
insured to the scene of the fire and looked over the premises. He ther stated 
to the insured that he did not represent the defendant company, but only the 
Commercial Union Company. However, at the trial defendant did not claim 
that Wilson was not its agent and was not there for the purpose of investigat- 
ing the fire that destroyed the insured property. 

[1] We believe the circumstances as above shown are sufficient to show a 
waiver of proof of loss by defendant. It clearly appears that the defendant had 
decided not to pay the loss long before the expiration of the time for furnishing 
proof of loss. It was in no wise prejudiced by the failure to furnish the proof 
of loss. Nor did it rely upon failure to furnish a proof of loss when its answer 
was prepared. Its defense at that time was that the fire that destroyed the 
insured property “was caused and procured by the act of the owner of said 
premises,” and it was not until it had uteerly failed to establish this defense that 
it fell back on the defense of no proof of loss. 

“Failure of insured to furnish proofs of loss * * * must be specially pleaded 
by insurer; it cannot be relied upon as a defense under the general issue or a 
general denial.” 26 C. J. 502. 

[2] The rule is well settled in this and other states that, if the insurer, 
within the time for presenting proofs of loss, refuses or fails to pay the loss, 
it thereby waives the necessity of proofs. Orr v. National Fire Insurance Co., 
50'S: D. 519, 210 N. W. 744; Id. 52 S.. D.S13, 219° N.. W.. 119: 26 C.. J. 406. 

“All defects in a notice of loss, or in preliminary proof thereof, which the 
insured might remedy and which the insurer omits to specify to him, without 
unnecessary delay, as grounds of objection, are waived.” Section 1446, Rev. 
Code 1919. 

“Delay in the-presentation to an insurer of notice or proof of loss is waived, 
if caused by any act of his, or if he omits to make objection promptly and spe- 
cifically upon that ground.” Section 1447, Rev. Code 1919; Orr v. Ins. Co., supra. 

[3] Respondent contends that plaintiff did not plead waiver in his com- 
plaint. He alleges performance on his part, and under this allegation he may 
prove waiver of such performance by the defendant. Southern Surety Co. v. 
Farrell, 79 Colo. 53, 244, P. 475; Simmons v. Home Ins. Co., 235 Ill. App. 344; 
Pfaffengut v. Export Ins. Co., 55 N. D. 112, 212 N. W. 518. 

[4, 5] Finally defendant contends that this action cannot be maintained by 
or in the name of the state. We find little merit in this contention. 26 Cyc. at 
page 907 lays down the general rule that: “A State, as plaintiff, may sue in its 
own courts, and this right, although sometimes expressly conferred by statute, 
exists independently of statute as an incident of sovereignty; and a state may 
sue in its own courts both in its sovereign capacity and by virtue of its corpor- 
ate rights.” 

Under the power granted to the Legislature by section 1 of article 13 of 
the Constitution as it now exists the rural credits board was established. Chapter 
333, Laws 1917. This board was given the power to loan money and take real 
estate mortgages as security for the payment thereof. Within the scope of the 
business for which it was created it was given all the powers of a natural person. 
The property that was insured by the policy involved in this action was situated 
on land that was mortgaged to the state to secure a rural credits loan. This 
mortgage contained a provision whereby the mortgagor covenanted to keep 
the buildings on the mortgaged property insured against loss by fire for the 
benefit of the state. The building involved in this action had not been construct- 
ed at the time of the execution of the mortgage, but this fact is wholly imma- 
terial, for so soon as constructed it became a part of the mortgaged property. 
Whether the policy involved contained a “mortgage clause” in favor of the 
state does not appear from the record, nor is it material. There was nothing 
to hinder the mortgagor paying the proceeds of the policy to the state to be 
applied on the mortgage debt; and where the insurer refused to pay the loss 
there is nothing to hinder the mortgagor assigning the claim growing out of 
the policy to the state to be applied, when paid, on the mortgage debt; and 
when so assigned it became the property of the state to be enforced and realized 
upon the same as though owned by a natural person. The defendant having 
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refused to pay the loss it became the right, and the duty as well, of the rural 
credits board to bring this action to enforce payment thereof. 

The trial court erred in granting defendant’s motion for judgment notwith- 
standing the verdict, and said judgment is reversed. The cause will be remand- 
ed to the trial court, with directions to enter judgment for plaintiff on the 
verdict. 

Warren and Rudolph, JJ., concur. 

Campbell, J., dissents. 

Roberts, J., disqualified and not sitting. 

GLENS FALLS INS. CO. et al. v. BENDY et al. No. 2012 

Court of Civil Appeals of Texas. Beaumont. May 28, 1931. 
Rehearing Denied June 3, 1931. 
39 Southwestern Reporter (2d) 628 
1. INSURANCE. 

Receipt by insureds of notice of commencement of foreclosure proceedings 
under chattel mortgage covering property insured /ield to render fire policies void, 
in absence of waiver. 

Fire policies sued on each contained provision rendering entire policy 
void, “unless otherwise provided by agreement indorsed” on policies, if 
before fire occurred insured obtained or received information that fore- 
closure proceedings were commenced. Some time before fire, mort- 
gagee under chattel mortgage covering part of insured property com- 
menced foreclosure proceedings and served citation upon each of the 
mortgagors who were the insureds under the policies. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

2. INSURANCE. 

Generally, insurer, by accepting payment of past-due and unearned premiums 
after fire with knowledge of breach in condition rendering policy void, is estop- 
ped to assert invalidity of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

3. INSURANCE. 

Insurers’ acceptance of past-due and unearned premiums after fire and 
breach of condition against mortgage foreclosure rendering policies void, held 
waiver of breach. 

After fire which destroyed insured property, agent of respective in- 
surers demanded from insureds payment of past-due and unearned pre- 
miums on policies. Insureds paid premiums to agent, and such premiums 
were accepted hy insurers. Before payment of past-due and unearned pre- 
miums, mortgage foreclosure proceedings had been commenced under chat- 
tel mortgage covering part of insured property. Such proceedings con- 
stituted a breach of a condition in cach policy rendering the policies yoid 
before fire occurred. 

(For other cases, sce Insurance, Dec. Dig. § 392[6].) 

4. INSURANCE 

Local agents of fire insurers, in view of extent of agency, held authorized to 
accept past-due and unearned premiums after fire and breach of condition, con- 
stituting waiver of breach. 

Under certificates of authority from insurers, agents were given pow- 
er not only to sclicit insurance, fix premium rates, and execute and deliver 
policies. but also to “receive moneys” in payment of premiums. Certi- 
ficates of authority contained no limitation to effect that agents could 
not receive premiums after loss. Furthermore, insurers after fire and 
payment of premiums received such premiums from their agents. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

5. INSURANCE. 

Local agent, to bind insurer by acceptance of past-due and unearned premi- 
ums after fire and breach of condition rendering policies void, constituting 
waiver, need not have specific authority. 

Under circumstances stated, it would be sufficient to bind insurer if 
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local agent had apparent authority to accept past-due and unearned pre- 
miums after fire and breach of condition rendering policy void, and acted 
in good faith, not knowing extent of his authority. 


.4= 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Separate suits by C. C. Bendy and others, a partnership composed of C. C. 
Bendy & Sons, against the Glens Falls Insurance Company, against the New 
Jersey Insurance Company, and against the Norwich Union Fire Insurance 
Company, consolidated and tried together, wherein certain parties intervened. 
From the judgment rendered, the defendants appeal. 

Judgment affirmed 

Gill, Jones & Tyler, of Houston, for appellants. 

B. F. Pye, A. L. Calhoun, D. C. Marcus, and Howth, Adams & Hart, all of 
Beaumont, for appellees. 


WaLkER, J 


In this case in a jury trial in the lower court appellees, C. C. Bendy &' 
Sons, a partnership composed of C. C. Bendy, C. J. Bendy, and W. C. Bendy, 
recovered judgmet against appellants, Glens Falls Insurance Company, New 
Jersey Insurance Company, and Norwich Union Fire Insurance Company for 
$10,500 upon three policies of fire insurance, of which amount $3,000 was for the 
loss and destruction by fire of one hollow tile building and $7,500 was for the 
loss and destruction of certain machinery and equipment located in said build- 
ing. Other parties appeared in the case as interveners and were awarded specific 
recoveries against the judgment in favor of C. C. Bendy & Sons. The insurance 
companies will be referred to as appellants, C. C. Bendy & Sons as appellees, 
and the interveners by name. 

Appellees instituted separate suits against appellants, but by orders of the 
court the three suits were consolidated and tried as one. Appellees in their 
original petition merely pleaded the issuance of the policies, the loss, and the 
performance of the necessary prerequisites to fix liability for the loss. Appel- 
lants answered by general and special demurrers, general denial, and by spe- 
cially pleading a breach of the following condition of the policies: “This entire 
policv, unless otherwise provided by agreement endorsed hereon or added hereto, 
shall be void if * ‘ before a fire occurs the insured shall obtain or receive in- 
formation that foreclosure proceedings have been commenced or that notice 
has been given or posted of sale of any property covered by this policy by 
virtue of any mortgage or trust deed.” 








i} 1 


The following plea was the only answer on the merits made by appellees to the 
special plea of appellants: “Plaintiffs further show to the Court that after the 
occurrence of the fire in question and having full knowledge of same and of the 
suit instituted by Stedman Fruit Company and of what proof of loss plaintiffs 
would make, R. KK. Smith & Co., agent for defendant, assured plaintiffs that said 
loss would be paid promptly, and requested plaintiffs to pav the balance due on 
this policy of insurance and the two policies in other companies written by the 
said R. EK. Smith & Co., on the same property, and that plaintiffs relying upon 
such representations did pay the balance due on said policy, whereby defendant 
waived any and all alleged grounds of forfeiture plead by it in its pleadings.” 

Appellants’ tirst contention is that on the undisputed evidence the condition of 
the policies specially pleaded by them was breached, thereby rendering the policies 
void, and that the court erred in not instructing a verdict in their favor except as 
to “the amount of premiums paid on the policies” which they tendered to appellees 
as part of their answer. 

The facts under this proposition are substantially as follows: The three policies 
sued upon were issued and delivered to appellees on the 17th day of August, 1928, 
and each of them contained the condition specially pleaded by appellants. August 
24, 1928, intervener Stedman Fruit Company instituted suit in district court of 
Jefferson county against appellees upon a claim in the sum of $2,500 and to fore- 
close a chattel mortgage lien, given by appellees to secure the $2,500, against 
certain of the personal property covered by the policies sued upon. In. that 
suit citation was duly issued and served upon each of the appellees, and on the 
17th day of September following, appellees filed their answer in that suit. On 
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October 12, 1928, all the property covered by the three policies involved, except a 
small amount not involved in this suit, was destroyed by fire. On the morning of 
October 13, 1928, Rk. E. Smith & Company, local agents of appellants in Beaumont, 
and who solicited, wrote, and delivered these policies, were notified of the loss of 
the property by fire and of the institution ot the foreclesure suit by intervener 
Stedman Fruit Company against appellees. The proof indicated that suit was 
settled by agreement, but the date and terms of the settlement, and whether or not 
the case was pending on the docket of the court when the fire occurred, were not 

The amount of the premium for the three policies sued upon was $198.50, 
of which amount $184.79 remained due and unpaid at the time of the fire. After 
receiving the information as to the fire and the institution of the foreclosure suit 
by Stedman Fruit Company, R. E. Smith & Company demanded of appellees the 
payment of the balance due on the premiums, and, meeting this demand, appellees 
paid R. E. Smith & Company the full balance due in the sum of $184.79 on the 
loth day of October, 1928. On this issue W. C. Bendy testified as follows: “After 


shown. 


the fire, we notified the insurance agents the next morning. And they knew about 
it before that time, because we notified the general public in town that we wouldn't 
make deliveries that morning on account of the fire When I returned off the 


route the morning after the fire, Mr. Hodgson, of R. E. Smith & Co., and Mr. 
Cook, who is in the insurance business here as adjuster, were out there. Mr. Hodg- 
son told me as soon as we would pay the balance of the premiums, we would get 


quick action on securing the loss. They were looking over the fire when I returned 





home * * | borrowed the money with which to pay the balance due on these 
policies, which Mr. Hodgson requested me to pay. That was the balance due on 
these three policies of insurance.” 

There was some testimony by appellants to the effect that credit for the 
unearned premiums was extended appellees by R. E. Smith & Company and that 
appellants had “nothing to do with the extension of the credit.” But there was 
no suggestion that appellees knew this fact, nor was there 





any testimony that 
appellants had assigned this claim to R. E. Smith & Company. The record sus- 
tains the conclusion that appellees paid the balance due on the premiums to R. E. 
Smith & Company, as agents of appellants, upon the faith of the representations 
made to them when demand was made for the payment that “as soon as we 
could pay the balance of the premiums we would get quick action on securing the 
loss,” believing R. E. Smith & Company had authority from appellants to make 
this promise. Appellees had no notice, actual or constructive, of any limitation 
upon the authority of R. E. Smith & Company to represent appellants in collecting 
the balance due on the premiums, or to contract in relation thereto. At the time 
these policies were written and delivered, and at the time of the fire, and at the 
time appellees paid the balance due on the premiums, Rk. EK. Smith & Company 
held written certificates of authority from each of the appellants authorizing 


them “‘to receive proposals for insurance against loss and damage by Fire & 
Torn 


ado in Beaumont and vicinity, to fix rates of premium, to receive moneys, and 
to countersign, issue, renew and consent to the transfer of policies of insurance 
signed by the president and attested by the secretary of the New Jersey Insurance 
Company, subject to the rules and regulations of said company; and to such 
instructions as may from time to time be given by its officers.” 

\fter receiving the balance due on the premiums in the manner stated, appel 
lants made no offer to appellees to refund to them the unearned premiums until 
they made the tender as part of their original answer, filed herein on the 28th 
day of February, 1929. Each appellant duly answered in the case filed against 
it and after the consolidation they made a joint defense. Appellant New Jersey 
Insurance Company thus pleaded its tender of the premiums received for the 
policies: “Defendant herein tenders in open court the sum of Seventy-Five ($75.00) 
Dollars being the premium paid on said policy with legal interest thereon from 
date of its payment and asks that said policy be held for naught.” Appellants 
made no issue by any special plea that R. E. Smith & Company were not acting 
as their agents in receiving from appellees the balance due on the premiums. 

[1] Under the authorities of this state, the fact that appellees, before the fire, 
received information that the foreclosure proceedings had been instituted by 
intervener Stedman Fruit Company, constituted a breach of the condition of the 


policies, pleaded by appellants, sufficient to render the policies void. Home In- 
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surance Co. v. Puckett (Tex. Com. App.) 27 S. W. (2d) 111, 114, and authorities 
therein cited. Because of this breach, appellants were entitled to the instructed 
verdict as requested by them, unless the breach was waived by the act of their 
local agents in demanding and receiving of appellees the balance due on the 
premiums for which the policies were issued. Appellees have advanced in their 
brief other propositions of waiver, ratification, and estoppel, which cannot be 
considered in aid of the judgment because not specially plead. 

{2, 3] In our judgment, on the facts stated, the collection of the past-duc 
and unearned premiums after the fire constituted a waiver of the breach alleged 
by appellants. “It is a well-recognized rule that forfeitures are not favored in 
law.” Home Insurance Co. v. Puckett, supra. It is also the law that “the slight- 
est evidence indicating waiver of forfeiture will support a jury finding to that 
effect.” Nat. Standard Fire Insurance Co. v. Hubbard (Tex. Civ. App.) 31 S. 
W. (2d) 859, 860. So, the courts hold generally that an insurer is estopped to 
assert that a fire policy is avoided where, after the insured property has been 
destroyed by fire, with knowledge of the breach making the policy void, it de- 
mands and accepts payment of the past-due and unearned premiums. 14 R. C. L. 
1197: Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4325; Couch’s Law of 
Insurance, vol. 3, § 690, p. 2289: German Alliance Insurance Co. v. Elevator Co. 
(Tex. Civ. App.) 257 S. W. 273. The opinion of the Court of Civil Appeals in 
the Puckett Case, reported 17 S. W. (2d) 849, sustains this proposition. The 
substantive law of that case was reaffirmed by the Commission of Appeals in its 
opinion, 27 S. W. (2d) 111, 113, but the judgment of the Court of Civil Appeals 
was reversed because the commission was of the opinion: “That, taking the entire 
testimony as shown from this record in its most favorable light, it is not shown 
that any agent, officer, or representative of the insurance company, with full 
knowledge of the facts pertaining to the loss sustained by plaintiff, waived any of 
he provisic ns of .the policy.” 

[4] It follows that the only open question in this case was the authority of R. 
I. Smith & Company to demand and receive from appellees, in the name of and as 
agents of appellants, the payment of the balance due on the premiums for which 
the policies were issued. We think, on the following facts, these agents had _ this 
power. Under their written certificates of authority they were given power not 
only to solicit this insurance, to fix the premium rates and execute and deliver 
the policies, all of which they did, but also “to receive moneys” for appellants from 
appellees in payment of the policy premiums. There was no limitation in the 
certificates of authority to the effect that R. E. Smith & Company could not “re- 
ceive moneys” after a fire loss. As appellants did not impose this limitation upon 
their agents, the law will not do it for them by process of construction. Also, had 
appellees pleaded the issue, it could be said that appellants, by receiving the past-due 
premiums from their agents after the fire (shown by the fact that they made 
appellees a tender of this fund), and retaining it in their possession until the 
tender was made, with knowledge of the breach, ratified all their agents did in 
collecting it; but without this plea this testimony has strong probative force on 
the issue of actual power in the agents to collect the past due premiums. 

The amount of the premiums was due, and under written authority R. E. 
Smith & Company collected this amount with full knowledge of the fire loss and 
of the institution of the foreclosure suit. This act by the agents constituted a 
waiver of the alleged breach. The opinion of the Commission of Appeals in the 
Puckett Case, supra, fully supports this conclusion. German-American Insurance 
Co. v. Waters, 10 Tex. Civ. App. 363, 30 S. W. 576, and American Cent. Insurance 
Co. v. Huston (Tex. Civ. App.) 261 S$. W. 158, cited by appellants in support of 
their theory that R. E. Smith & Company have no power to bind them by anything 
done after the fire, are clearly distinguishable on their facts from the facts of 
this case. 

[5] But to bind appellants it was not necessary that R. E. Smith & Company 
have a specific grant of authority to collect unearned premiums after a fire loss, 
but only that, in doing so, they act within the apparent scope of their authority 
and that appellees, in good faith, not knowing the extent of their authority, pay 
them the premiums. tna Insurance Co. v. Brannon (Tex. Civ. App.) 91 S. W. 
614; Manhattan Life Insurance Co. v. Stubbs (Tex. Com. App.) 234 S. W. 1099: 
Niagara Insurance Co. v. Lee, 73 Tex. 641, 11 S. W. 1024; Morrison v. Insurance 
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Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63. Having solicited, written, and 
delivered these policies, and before the fire collected part of the premiums, and 
having general authority to collect all premiums, we think it necessarily follows that 
if they did not have actual authority, they had, at least, apparent authority to 
collect, after the fire, the balance due on these policies. 

Appellants say that the act of their agents does not constitute a waiver of the 
breach because the record does not show that at the time they demanded and 1e- 
ceived of appellees payment for the past-due and unearned premiums they had 
knowledge of the fact that appellees knew of the institution of the foreclosure pro- 
ceedings. There is no merit in this contention. The foreclosure proceedings had 
been pending about two months at the time of the fire, and the circumstances in 
evidence, as detailed above, were sufficient to put the agents upon inquiry as to 
notice to appellees of the foreclosure proceedings; nor is there any merit in the 
contention, advanced by appellants on oral argument, that the credit for the past- 
due premiums was extended by R. E. Smith & Company and not by them. This 
conclusion follows because appellees paid the money to its agents in good faith, 
believing they had the power to receive it, and, as above concluded, they had that 
power, either actual or apparent. 

[6] Even if appellants are right in saying that a local agent, as such, has no 
authority after a fire to waive a valid defense against the policy, this proposition 
would relate only to an express waiver, as such, and could not defeat the legal 
consequences of an act performed by an agent in the scope, actual or apparent, of 
his delegated powers. Having acted within the scope of his power, actual or 
apparent, his principal is bound by its legal consequences. There is no suggestion 
in the record that R. E. Smith & Company knew that the institution of the fore- 
closure proceedings breached the policy, and with this knowledge waived, or at- 
tempted to waive, the breach. There is no suggestion that they were attempting 
to assume any power not lawfully theirs. The whole record sustains the con- 
clusion that these agents acted in perfect good faith, believing they were pro- 
tecting the interest of their principals in demanding and receiving payment of the 
past-due and unearned premiums. 


[7, 8] By the fourteenth question the trial court submitted to the jury the 
issue as to whether or not the fact that appellees knew of the institution of fore- 
closure proceedings before the fire “caused the fire or contributed to its cause.” 
This question was excepted to by appellants on = theory that article 4930, Revised 
Statutes as amended by Acts 40th Leg. (1927), 33, § 1 (Vernon’s Ann. Civ. § 
art. 4930), known as the Anti-Technicality pe had no application to the con- 
dition of the policy specially pleaded by them as a defense. That contention is 
sound and this question should not have been submitted. But since the judgment 
does not necessarily rest upon the jury’s answer to this question, it beccomes im- 
material and its erroneous submission does not constitute reversible error. 


[9] By their eighth, ninth, and tenth propositions appellants assert that (8) 
“the verdict of the jury fixing the actual cash value of the machinery and equip- 
ment before the fire at $7,805.51 is excessive,” (9) that the verdict is without 
support in the evidence “because there was no testimony as to the ‘actual cash value 
thereof immediately before the fire,” and (10) “the court erred in permitting tes- 
timony as to the value to plaintiffs of the machinery and equipment in question 
before the fire.” Propositions 8 and 9 have no merit, provided the tenth pro- 
position does not present error, because, if admissible against appellants’ excep- 
tions presented by the tenth proposition, the evidence clearly supports the jury’s 
verdict. We believe the court did not err in a appellees a testify as to 
the value of the property to them. In Int. & G. N. Railway Co. v. Nicholson, 61 
Tex. 550, speaking for the Supreme Court, Mr. Chief Justice Willie said: “As 
compensation for the actual loss is the fundamental principal upon which this 
measure of damages rests, it would seem that the value of such goods to their 
owner would furnish the proper rule upon which he should recover.” In Houston 
& T. C. Railway Co. v. Lewis (Tex. Civ. App.) 185 S. W. 593, 594, the court said: 
“The fundamental and controlling principle is that the injured party shall have 
actual pecuniary compensation for the injury received, so that he may be placed 
as near as may be in the condition which he would have occupied but for the 
injury sought to be redressed.” 

[10] In answering the foreclosure suit instituted against them by intervener 
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Stedman Fruit Company, appellees pleaded, but the pleading was not sworn to, 
that certain machinery covered by these insurance policies was worthless. By their 
verdict in this case the jury found that this machinery was worth $3,000. On the 
issue of value appellants offered this pleading in evidence, but it was excluded on 
the exception of appellees that the plea was not sworn to. This testimony should 
have been admitted, but we do not think its exclusion constituted reversible error. 
It does not appear from the bill of exceptions that the appellees knew that this 
statement was in their answer, or that they knew that an answer had been filed in 
the case for them, and it does appear in the record that the suit was settled by 
agreement and that they recognized their obligations to Stedman Fruit Company 
for the full purchased price of this machinery. 

[11] In submitting the special issues the trial court so framed them as to 
submit the issues affirmatively, thus to give one of the issues: “Do you find from 
the preponderance of the evidence that the machinery and equipment in the hollow 
tile building was burned to such an extent that it was a total loss under the terms 
of the policy? Answer ‘Yes’ or ‘no’ as you find the facts to be.” The objections 
to these issues is that “such submission indicates that in the opinion of the court 
the question should be answered in the affirmative.” There is no merit inthis 
contention. Ineeda Laundry v. Newton (Tex. Civ. App.) 33 S. W. (2d) 208. 


Appellants cite in support of their proposition our opinion in Stedman Fruit Co. 
v. Smith (Tex. Civ. App.) 28 S. W. (2d) 622. This case is not in point on ihe 
proposition. 

{[12, 13] Appellants assign error against the ruling of the court permitting 
appellees to ask George D. Hodgson, a witness for appellants, the two following 
questions 

“T will ask you if it isn’t true that your attorneys told you: that if Mr. Cal- 
houn’s statements were true that it amounted to a waiver of any right to forfeit this 
policy on the part of this company ?” 

“T will ask you if it isn’t true that your attorneys told you that if Mr. Cal- 
houn’s statements were true that it amounted to a waiver of any right to forfeit 
this policy on the part of this company ?” 

The bills of exception do not show that the witness answered these questions, 
which relieves the assignment of error. Again, the exception was merely that the 
questions were “prejudicial.” Such an exception was too general to constitute 
error 

Krom what has been said it follows that the judgment of the lower court 
should be affirmed, and it is accordingly so ordered. 

\ffirmed 

HARTMAN v. FARMERS’ MUT. INS. CO. 
No. 23099. 
Supreme Court of Washington. 
July 20, 1931. 
1 Pacific Reporter (2d) 913. 
1. INSURANCE 

Whether installation and use of oven in connection with brooding of chickens 
in dwelling house increased fire hazard, so as to avoid fire policy, held jury question 

(lor other cases, see Insurance, Dec. Dig. § 668[9].) 

3. INSURANCE. 

Unless partial use of dwelling for brooding chickens increased fire hazard, it 
did not avoid fire policy containing no provision forbidding such use. 

(lor ather cases, see Insurance, Dec. Dig. § 319[1].) 

Department 2. 

\ppeal from Superior Court, Kitsap County; H. G. Sutton, Judge. 

Action by Ada L. Hartman against the Farmers’ Mutual Insurance Company. 
From an order granting plaintiff a new trial after verdict for defendant, defend- 
ant appeals. 

\ffirmed 

Marion Garland, of Bremerton, for appellant. 

John W. Heal, Jr., of Seattle, for respondent. 

BEELER, J. 


The plaintiff, Ada L. Hartman, seeks to recover upon a fire insurance policy 
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issued by the defendant insurance company insuring her dwelling house and the 
furnishings located there'n against loss or damage by fire for a period of five 
years commencing May 11, 1925. The house and its contents were completely de- 
stroyed by fire May 7, 1930. The cause was tried to the court and jury and re- 
sulted in a verdict in favor of the defendant. Thereafter the plaintiff moved for 
a new trial and an order was entered accordingly. From this order the defendant 
has appealed. 

The parties are not in dispute as to the facts. They may be briefly summar- 
ized: The house covered by this insurance policy contains seven rooms, four 
downstairs and three upstairs. From the time of the issuance of the insurance 
policy, May 11, 1925, to the date of the fire, May 7, 1930, an employee of re- 
spondent continously resided in and used the house as a dwelling place, and during 
the summer seasons of each year berry pickers employed by the respondent on her 
ranch also lived there Respondent herself moved into the house about three 
months prior to the time of the fire, and shortly thereafter she cut a hole from six 
to eight feet in width and about four feet in height through the wall on one side 
of the house, and in the adjoining room, covering an area of eight by ten feet, 
the flooring was removed, and a Dutch oven was erected or built therein. It fur 
ther appears from the evidence that the respondent was awakened about midnight 
by the presence of smoke in the house, which attracted her attention to the fire, 
which was located somewhere in or about the kitchen and at some distance from 
the oven. The above facts were deduced from respondent’s testimony. 

The errors assigned and relied on by appellant relate, first, to the refusal of 
the court to grant a nonsuit at the close of respondent’s case in chief; second, in 
granting a new trial; and third, refusing to enter judgment on the verdict. 

[1] As to the first assignment, the appellant contends that since the respond 
ent admitted having partially converted the building from a dwelling into a place 
to brood and house chickens, she breached the contract of insurance, and henec 
the motion for a nonsuit should have been granted. The policy contains no pro- 
vision requiring that the premises be used exclusively as a dwelling, although in this 
regard it should be said that the house had been used exclusively as a residerce 
for a period of four years and ten months. It was for a period of only about seven 
weeks preceding the date of the fire that three rooms had been fitted up and were 
heing used as a place to brood and house chickens, and the question then is: Did 
the partial use of the premises for such purposes increase the risk or hazard of 
loss by fire? True, appellant in its answer aflirmatively alleged: First, that the 
respondent increased the fire hazard when she converted a portion of the building 
into an establishment for the brooding and housing of chickens: and, second, 
the insurance policy provided: “This entire policy * * * shall be void * 
the hazard he increased by any means within the control cor knowledge of the 
insured.” But appellant offered no testimony in support of these allegations. Nor 
were any facts elicited on the cross-examination of the respondent from which it 
was made to appear that the premises during the seven weeks previous 
to the fire had become a greater fire risk by reason of the installation and use of 
the even in connection with the brooding of chickens. In fact, it appears from 
respondent’s evidence that the fire did not originate at, near, or about the oven, 
but on the contrary originated in the kitchen. Clearly, then, the court could not say 
as a matter of law that the installation and use of the oven had increased the fire 
hazard. Therefore the question became one of fact to be determined by the jury 


under proper instructions, and hence the court properly denied the motion for a 
nonsuit. 





trial. The motion for a new trial was based upon the following statutory grounds: 
Irregularity in the proceedings; misconduct of the jury: accident and surprise: 
newly discovered evidence; inadequate damages; insufficiency of the evidence to 
justify the verdict; and error in law occurring at the trial. The order granting 
a new trial was general in its terms, in that it failed to specify the particular 
grounds on which it was based. We have repeatedly held that an order granting 
a new trial which fails to specify the particular grounds on which it is predicted 
will not be disturbed on appeal except for abuse of discretion by the trial judge. 

In Holloway v. Savage, 68 Wash. 614, 123 P. 1021, 1022, we said: “The order 


granting the new trial was general in its terms, failing to specify the particular 


[2] Appellant next contends that the lower court erred in granting a new 
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ground upon which it was predicated. * * * We have repeatedly held that a motion 
for a new trial is addressed to the sound discretion of the trial judge, * * * and 
that we will not review an order granting a new trial, which may have been pre- 
dicated on matters resting within the discretion of the trial judge, where no abuse 
of discretion has been shown.” 

In Snider vy. Washington Water Power Co., 66 Wash. 598, 120 P. 88, 92, we 
said: “A motion for a new trial is addressed to the sound discretion of the court 
and will not be interfered with on appeal unless it is manifest that the discretion 
vested in the court was grossly abused.” 

See, also, Rotting v. Cleman, 12 Wash. 615, 4 P. 907; Sylvester v. Olson, 63 
Wash. 285, 115 P. 175: Best v. Seattle, 50 Wash. 533, 97 P. 772; Angus v. Wamba, 
50 Wash. 353, 97 P. 246; Faben v. Muir, 59 Wash. 250, 109 P. 798; Welever v. 
Advance Shingle Co., 34 Wash. 331, 75 P. 863; Hughes v. Dexter Horton & Co., 
26 Wash. 110, 66 P. 109; Thomas v. Hillis, 64 Wash. 288, 116 P. 854. 

[3] Respondent insists that a portion of instruction No. 4, and instruction No. 
7, were erroneous. With this contention we are in full accord, and it may be that 
the trial court was prompted to grant a new trial by reason thereof. Instruction 4 
recites: “You are further instructed that while said premises were insured as a 
dwelling, there is no warranty contained in said policy that the said premises 
might not be used for some other use so long as they were used as a dwelling also, 
and that no alterations made on said premises by the plaintiff would avoid the 
policy nor cause a recovery to be defeated by means of alterations, unless the effect 
of the same was such as to increase the risk or hazard of loss by fire to the prop- 
erty insured. And so in this case if you find that said premises were being used 
as a dwelling and also being used at the same time for brooding chickens at the 
time of the fire, such use and alteration of said premises would not avoid the 
policy unless you find that said alterations and use increased the risk or hazard of 
loss by fire to the property insured, or that the building was being used generally 
as a place for the brooding of chickens or that one of its principal uses was the 
housing and brooding of chickens.” (Italics ours.) 

Instruction No. 7 reads: “You are instructed that if you find from the evi- 
dence that, the building covered by the policy of insurance in this case was being 
used generally for the housing and brooding of chickens, or that one of its 
principal uses was the housing and brooding of chickens, then your verdict in this 
case must be for the defendant.” 

The italicized portion of instruction 4, and instruction 7, as applied to the 
facts of the case did not contain a correct statement of the law. The insurance 
policy contains no provision against the partial use of the premises for the brood- 
ing and housing of chickens. It was clearly established that the premises were 
used exclusively and wholly as a dwelling house for approximately four years and 
ten months, and thereafter for about seven weeks both as a dwelling house and 
as a place to brood and raise chickens. The question to be determined was whether 
such combined use increased the fire hazard. The italicized portion of instruction 
4, and instruction 7, withdrew from the jury the determination of that question, 
and, in effect, were tantamount to an instructed or directed verdict in favor of 
the appellant. 

What we have heretofore said applies with equal force to the third assignment 
of error, relating to the refusal of the court to enter judgment on the verdict. 

The order appealed from is affirmed. 

Tolman, C. J., and Beals, Parker, and Mitchell, JJ., concur. 
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BURRUS v. CONTINENTAL LIFE INS. CO. No. 16782. 
Kansas City Court of Appeals. Missouri. Jan. 27, 1930.’ 
Rehearing Denied Feb. 17, 1930. 
Writ of Certiorari Quashed. 
40 Southwestern Reporter (2d) 493. 
2. INSURANCE 

Three-wheeled motorcycle “side car outfit,” Aeld “motor-driven car,” with- 
in policy covering injuries received by wrecking of any “private automobiie, mo- 
tor-driven car. * * *” 

Since “automobiles” had already been specifically mentioned, to hold 
that the term “motor-driven car” was not intended to cover other forms 
of conveyances propelled by motor power would be to strike it from the 
policy. The term “motor-driven car” is not the name commonly used to 
designate any known means of conveyance, but is a descriptive term and 
covers whatever it describes, and any vehicle primarily intended for the 
transportation of persons or freight may be properly called “a car.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. INSURANCE. 

Policy covering injuries received by wrecking of “motor-driven car in which 
insured is riding” covered death sustained while riding on motorcycle saddle. 

To say that one is “in” a place does not imply that he is wholly or 
partially inclosed. Provision requiring that assured be “in” a motor- 
driven car meant that he must be within the space or area which was in- 
tended to be occupied by the person or persons to be conveyed, because 
common experience teaches that it is ordinarily less dangerous to occupy 
that part of any conveyance that was intended to be occupied, than other- 
wise. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

4. INSURANCE. 

Under policy covering injuries received “in” motor-driven car, insured was 
merely required to be within areca intended to be occupied by persons to be 
conveyed. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

6. INSURANCE. 

That policy covered injuries received while passenger “in or on” railroad or 
steamboat, and only “in” motor-driven car, did not preclude recovery for death 
sustained while riding on motorcycle saddle. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

Action by Harvey Burrus, administrator, against the Continental Life In- 
surance Company. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Burrus & Burrus, of Independence, and Mosman, Rogers & Buzard, of 
Kansas City, for appellant. 

Fred A. Boxley, of Kansas City, for respondent. 

Bennett, C. 

This is a suit on an insurance policy, whereby John B. Lobb was insured 
against death or disability resulting directly, independently, and exclusive of all 
other causes from bodily injury effected solely through external, violent, and 
accidental means, and sustained by the insured in the manner following: 

“Part One. 

“(a) By the wrecking or disablement of any railroad passenger car or pas- 
senger steamship or steamboat, in or on which the Insured is traveling as a 
fare-paying passenger; or, by the wrecking or disablement of any public om- 
nibus, street railway car, taxicab, or automobile stage, which is being driven 
or operated, at the time of such wrecking or disablement by a licensed driver 


IReceived for publication July 2, 1931. 
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plying for public hire, and in which the Insured is traveling as a fare-paying 
passenger and such injuries so sustained shall result in any of the specific losses 
set forth in this Part 1. 

“(b) By the wrecking or disablement of any private automobile, motor driven 
car or horse drawn vehicle in which the Insured is riding or drawn, or by be- 
ing accidentally thrown from such automobile, car or vehicle.” 

While this policy was in effect, che assured was riding on a motorcycle to 
the side of which there was attached a body designed for the carriage of a 
passenger and supported by a third wheel. The evidence indicated that the 
particular motorcycle was not constructed exactly the same as an ordinary 
motorcycle. It was so designed that it could not be operated at as high a rate 
of speed as the ordinary motorcycle, and also was designed so that the body 
could be attached thereto. A witness who was in the motorcycle business testi- 
fied that the whole machine was usually designated as a “side car outfit.” The 
assured was upon the saddle of the motorcycle proper, and was operating the 
same, when he received injurics which caused his death. The trial court sus- 
tained a demurrer to the evidence. The only question presented below was 
whether or not the assured came to his death from bodily injuries sustained 
by the wrecking of a “motor driven car” in which he was riding or drawn 

Plaintiff has appealed. 

Respondent has cited cases wherein it is held that a motorcycle is not a 
“motor driven car.” Salo vy. North American Acc. Ins. Co., 257 Mass. 303, 153 
N. E. 557; Anderson v. Life & Casualty Ins. Co., 197 N. C. 72, 147 S. E. 693; 
Laporte vy. North American Acc. Ins. Co., 161 La. 933, 109 So. 767, 48 A. L. R. 
1086; Perry v. North American Acc. Ins. Co., 104 N. J. Law, 117, 138 A. 894. In 
each of these cases the policy insured against injury or death caused “by the 
wrecking or disablement of any private horse drawn vehicle or private motor 
driven car in which insured is riding or driving.” In each instance the motor- 
cycle was a machine running on two wheels without side car attachment. The 
Massachusetts and Louisiana cases were decided in 1926, the New Jersey case 
in 1927, and the North Carolina cases in 1929. The New Jersey and North 
Carolina cases approved what was said in the Massachusetts case almost in 
toto. All of the cases point out that the word “car” is ordinarily used in speak- 
ing of an automobile, and that in ordinary parlance a motorcycle is not re- 
ferred to as a car, but is spoken of as a motorcycle; that a motorcycle, having 
two wheels, is a machine more in the nature of a bicycle equipped with motor 
power. It is also pointed out that the policy provided for protection if the as- 
sured rode in or on a railroad car or steamboat, but only for protection if the 
assured rode in a horse-drawn vehicle or a motor-driven car. In some of these 
cases it is stated that the motorcycle, being supported by only two wheels, does 
not have the equilibrium of an automobile; that it is not supplied with bumpers 
or by a body in which the motorcyclist may drive or ride, and for these reasons 


the use of the motorcycle is much more hazardous than the use of an automo- 
bile 





We depart for the present from further consideration of these cases to 
determine whether or not the conveyance, which was used in this case, should 
be held, as a matter of first impression, to come within the provisions of this 
policy. In this case the conveyances mentioned in the policy are automobiles, 
motor-driven cars, and horse-drawn vehicles. It is certain that the conveyance 
is motor-driven. If it is a car, it is one of the conveyances mentioned in the 
policy. We cannot infer that the term “motor driven car” was merely used to 
designate automobiles. Automobiles had already been specifically mentioned, 
and to hold that the term “motor driven car” was not intended to cover other 
forms of conveyances propelled by motor power would be to strike it from the 
policy. We cannot hold that “motor driven car” is a term which, in common 
parlance, refers to any specific kind of conveyance propelled by motor power. 
It might be contended that the term “motor car” is ordinarily used as another 
name for automobile. With some plausibility it might be contended that the 
word “car” is another name commonly used to designate the same kind of con- 
vevance. But this policy specifically designates automobiles, using the term by 
which they are usually known. This is followed by a term which is not com- 
monly used to refer to any particular form of conveyance, but which has been 
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framed for the purpoee of designating all forms of conveyances which may 
properly be called “cars,” and which are driven by motor. In Webster’s Inter- 
national Dictionay the word “car” is defined thus: “A vehicle moved on wheels. 
(a) In general, a carriage, cart. wagon, truck, etc. Rare in this use. (b) A 
chariot of war or of triumph; a vehicle of splendor, dignity or solemnity. Poetic. 
(c) Specif., some particular vehicle so called, as an automobile, or locally in 
England, a four-wheeled hackney carriage. (d) A vehicle adapted to the rails 
of a railroad. The vehicles used on street railroads or tramways are called cars 
in both, Great Britian and the United States. In the United States car is the 
general term for the vehicles, whether for passengers or freight, used on other 
railroads, a qualifier being added to indicate the particular use or style; as, 
freight car, box car, platform car, dining car, parlor car, smoking car, etc.; the 
cage of an elevator or lift. The basket, box or cage suspended from a balloon 
to contain passengers, ballast, etc.” 

[1, 2] We think it is fairly plain that any vehicle primarily intended for the 
transportation of persons or freight may be properly called a car. When a 
word has so many different meanings, it is always proper to look to the con- 
text and purpose of the instrument wherein it is used to determine the sense 
in which it was used in that instrument. The fact that certain courts have held 
that the word “car” means automobile, in an instrument referring to horse- 
drawn vehicles and motor-driven cars, does not prove that those courts would 
have held that the term “motor driven cars” referred only to automobiles in 
an instrument in which “motor driven car” is mentioned in addition to, and 
therefore as an enlargement upon, the designation of automobiles. 

The cases relied upon by respondent made a point of the fact that a motor 
vehicle having only two wheels will not remain upright except when moving; 
whereas, the ordinary four-wheeled vehicle remains upright while stationary. 
That distinction, even if sound, could not apply to the instant case, because 
the conveyance which is the subject of our consideration will remain upright 
while standing. While we have pointed ou that some of the distinctions made 
by the cases cited by respondent cannot apply in the instant case, yet there 
are other reasons given by the courts of Massachusetts, North Carolina, Louisi- 
ana, and New Jersey, which are applicable here. We have no way to tell what 
those courts would have held if the policies which they considered had specific- 
ally named automobiles and if the conveyances which they considered had been 
supported by three wheels so that they would remain upright at all times. We 
can only say that the reasons given by those courts for their decision, so far as 
applicable to this case, are not sufficient to convince us that the “side car out- 
fit” in which the deceased was driving at the time of his injury was not a con- 
veyance mentioned in the policy. Indeed, we are not called upon to decide 
whether we would follow the cases cited by the respondent, if they were directly 
in point. 

It is our opinion that the “side car outfit” was a car. It is conceded that 
it was motor driven. The term “motor driven car” is not the name commonly 
used to designate any known means of conveyance. It is a descriptive term, 
and covers whatever it describes. It was not used to refer to automobiles only 
for the reasons already mentioned. Under the rule, ejusdem generis, it is like 
unto automobiles and horse-drawn vehicles, because they are both vehicles run- 
ning on wheels, and are prmiarily intended for transportation. 

[3, 4] Respondent claims that appellant cannot recover because he did not 
ride in the motor-driven car. It is said that he who rides a motorcycle does 
not ride in it. To say that one is in a place does not imply that he is wholly 
or partially inclosed. A man may be in a city. This does not imply that the 
particular city is a walled town. We think that the provision requiring the 
assured to be in a motor-driven car means that he must be within the space 
or area which was intended to be occupied by the person or persons to be con- 
veyed, because common experience teaches that it is ordinarily less dangerous 
to occupy that part of any conveyance that was intended to be occupied than 
otherwise. If the assured had met his death while being transported by auto- 
mobile, we would not hesitate to hold that he could not recover if the evidence 
showed that at the time of his injury he was clinging to the spare tire on the 
back of the conveyance, or standing on the running board, or sitting upon the 
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fender or radiator hood or on the top, for this would be outside of the space 
intended to be occupied by the driver or passengers. On the other hand we 
should hold that he was in the car if he occupied the driver’s seat, even though 
the body had been removed from the particular automobile. In such case, he 
would be within the area primarily intended for occupancy. 

[5, 6] Respondent has called our attention to the fact that the policy pro- 
vides for protection if the assured is injured by the wrecking or disablement 
of any railroad passenger car or steamship or steamboat, in or on which the 
insured is traveling as a fare-paying passenger. It is claimed that the use of 
the term “in or on” at this place and the use of the word “in” when referring 
to a motor-driven car excludes the idea that the insured was protected if he met 
his death while being conveyed by a motor-driven car, unless he was in it in 
the sense that he was wholly or partially inclosed. The argument is not without 
plausibility. However, we think that if we should read an exception into the 
provisions of this policy because of such an obscure refinement, this would vio- 
late the principle that an instrument should be construed most strongly against 
him who prepared it. The insurance company prepares its policies in advance. 
It considers the risks which it is willing to cover, and fixes the rate accordingly. 
The policy holder, if he takes a policy at all, takes-it exactly as it has been 
previously prepared by the insurance company. We think it would be a great 
injustice to permit the defendant to inject exceptions into the policy based upon 
fine discriminations, which turn upon the use or omission of an apparently un- 
important word. It is not unreasonable to require the insurance company to 
limit liability, 1f it so desires, by language of unquestionable meaning. If the 
insurance company sees fit to insert a provision in the policy that injuries while 
riding in side car outfits or tricycles shall be excluded, it is at liberty to do so, 
and the stipulation -wili be upheld by the courts. But it asks too much when it 
asks the courts to hold that assured, who was being conveyed by a car which 
is motor-driven, is not riding in a motor-driven car because at one place in 
the policy it used the word “in,” and in another part of the policy it used the 
phrase “in or on.” 

The judgment should be reversed, and the cause remanded. The commis- 
sioner so recommends. 

Boyer, C., concurs. 

Per Curiam. 

The foregoing opinion by Barnett, C., is adopted by the court. 

The judgment is reversed, and the cause remanded. 

Arnold and Bland, JJ., concur. 

Trimble, P. J., absent. 


SAWYER v. MUTUAL BENEFIT HEALTH & ACCIDENT 
ASS’N. No. 27830. 
Supreme Court of Nebraska. July 10, 1931 
237 Northwestern Reporter 615 
1. INSURANCE. 
Presumption against insured’s self-destruction prevails, where evidence shows 
death was caused hy violence and does not tend to prove suicide. 
Syllabus by the Court. 
Presumption against self-destruction prevails where the evidence shows 
death was caused by violence and does not tend to prove suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
2. INSURANCE 
Evidence introduced in action on accident policy which tends to show suicidal 
death overcomes presumption against self-destruction; in action on accident policy 
for death of insured found dead from bullet wound on floor of his garage, evidence 
held sufficiert to overcome presumption against suicide. 
Syllabus by the Court. 
The presumption against self-destruction is overcome where. evidence 
has been introduced tending to show suicidal intent. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


\ppeal from District Court, Scotts Bluff County; Carter, Judge. 
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Action by Susie Sawyer against the Mutual Benefit Health & Accident Asso- 
ciation. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Raymond & Fitzgerald, of Scottsbluff, for appellant. 

Wright & Wright, of Scottsbluff, and Cleary, Horan & Skutt, of Omaha, for 
appellee. 

Heard before Goss, C. J., and Dean, Good, Eberly, and Day, JJ. 

Goon, J. : : 

This is an action on an accident policy of insurance, to recover the amount of 
the certificate for the death of insured, alleged to have been caused by accidental 
means. Defendant admitted death of insured, but denied that it was caused by acci- 
dental means. At the close of the evidence in behalf of plaintiff, the court sus- 
tained a motion to direct a verdict for defendant. Plaintiff has appealed. 

While there are several errors assigned, the only one that we need to consider 
is Whether there was sufficient evidence to rquire the submission of the cause to 
the jury. 

The record discloses the following facts: Insured was 43 years of age, married 
and living happily with his wife, with no domestic trouble, occupying a responsible 
and remunerative position, without business troubles or worries, and in fairly good 
health. Some time previous to his death, he had learned from a physician that he 
had a high blood pressure, at least higher than is usual for one of his age. Insured 
and his wife lived in a small town, and he desired to consult his family physician, 
living in a town some 20 miles distant. On Sunday morning, the 26th of January, 
1930. he and his wife had arranged to drive in insured’s automobile to their former 
home, to consult the family physician with reference to his blood pressure. 


It is shown that a year or two previous, while on a vacation trip in a new car 
and having considerable money with them, it was thought desirable to purchase a 
gun for their protection. Defendant purchased a pistol and placed it in the pocket 
on the righthand side of the car. Whether the pocket was in the front door of 
the car, or under the cowl in front of the door, is not made clear. So far as 
disclosed, the pistol was always kept in the car. Insured was never known to 
have had it in the home or to have discharged it prior to his death. 

On the morning in question, after breakfast, he went to the garage to pump 
up three of the tires which were flat. His wife remonstrated with him about doing 
this work alone, and asked him to wait until her son-in-law, who lived only half a 
block distant, should come over and assist him. However, insured went to work 
alone and pumped or partially pumped up one of the tires, returned to the house 
and visited for a few moments with a friend who had called. After the friend’s 
departure, the wife being about to take a bundle of clothing to her daughter’s house, 
insured offered to carry it for her, but the wife said it was light and she could 
carry it. They went out together, past the garage; the husband entered the garage 
and the wife went on to her daughter’s. In ten minutes she came back and found 
insured dead on the floor of his garage, his body on the left-hand side of the car, 
his feet on the running board, near its junction with the front fender, and the body 
lving nearly, but not quite, parallel with the car. There was a bullet hole through 
his head. The bullet had entered back of the right ear and had emerged slightly 
to the front and above the left ear. The pistol was lying by his side, a few inches 
from his right hand. There is no evidence that there were any power burns about 
the wound. The flesh where the bullet entered was seared. The record is barren 
as to whether the left car door was open, or whether the glass in the car window 
was up or down, or whether any tools were in the pocket where the pistol was al- 
ways kept, or in the car, or on the floor. The record does not disclose the caliber, 
make, or character of the gun. It was stated, however, on oral argument, that it 
was an automatic pistol. Shortly after the removal of the body, the car was pushed 
out of the garage and a shell, which would fit the pistol and which had been recent- 
ly discharged, was found on the garage floor, either in front of or under the front 
part of the car. As stated, the trial court, on this showing of facts, directed a ver- 
dict for the defendant, on the theory that the proof was insufficient to establish 
death by accidental means. 


[1, 2] Plaintiff relies upon the fact that death was caused by external, violent 
means, and on the presumption which obtains that one does not voluntarily take his 
own life, especially in the absence of any incentive or motive for so doing. It must 





1210 The Insurance Law Journal, Vol. 77 | Nov., 1931 


be borne in mind that this action is based on an accident policy, where it is incum- 
bent upon plaintiff to prove that death was caused by some accidenal means. That 
it was caused by a bullet wound is clear, and, aided by the presumption that one 
does not voluntarily take his own life, a prima facie case has been made, unless the 
circumstances disclosed are such as to overcome the presumption. 

In Grosvenor y. Fidelity & Casualty Co., 102 Neb. 629, 168 N. W. 596, it was 
held: “The presumption against death by suicide is prima facie only and rebuttable. 
It prevails when the cause of death is unknown. It does not prevail as a presump- 
tion in the presence of facts bearing upon the question whether death is intentional 
or accidental. 

“When evidence is adduced which is contrary to such presumption, or the pre- 
sumption is met by conflicting presumptions, it dissappears, although the fact upon 
which it rests may still remain proper to be considered in arriving at a conclusion. 

“The petition averred death from ‘accidental carbolic acid or toxic poisoning.’ 
This the answer denied, and averred ‘suicide by the intentional drinking of a 
deadly poison, namely, by the drinking of carbolic acid.’ The reply contained 
a denial and admission of death from ‘drinking a deadly poison, to wit, carbolic 
acid.’ Held, that the burden was upon the plaintiff to produce evidence showing 
that the death was accidental and not suicidal. 

“The burden of proving a cause of action or defense is not sustained by evi- 
dence from which the jury can arrive at its conclusion only by mere guess or 
conjecture.” 7m er 

We are aware that some courts have held that the presumption against death 
by suicide amounts to evidence. It is a presumption which obtains because of the 
general rule that people desire the continuance of life and do not, ordinarily, take 
their own lives, at least without some motive or incentive. It must also be borne 
in mind that there are many suicides where the incentive or motive is wholly un- 
known, and what prompted such an act may be known only to the person doing it. 
The presumption may be overcome either by direct or circumstantial evidence. The 
question here is whether the circumstances produced on behalf of plaintiff are such 
as to overcome or remove the presumption. 

At the oral argument it was suggested that insured might have been reaching 
from the left to the right side of the car for a tool to be used, and had taken hold 
of the gun, and that it might have accidentally exploded, but this is mere conjec- 
ture, and we think is refuted by the facts proved. If such had been the fact, no 
doubt the pistol would have dropped in the car and the exploded shell would have 
been found in and not outside the car. There was a space of but two or three feet 
between the left-side of the car and the wall of the garage. The bullet, therefore, 
must have been fired at rather close range. It is probable that, had it been held anv 
considerable distance from the head when discharged, there would have been no 
powder burns to the wound. The absence of such powder burns would indicate 
that the pistol was held either at a considerable distance from insured’s head, or so 
close as to prevent any powder burns. As heretofore noted, the small space be- 
tween the wall of the garage and the car would indicate that the pistol could not 
have been fired from any considerable distance. Therefore, in order to have no 
powder burns, it is probable that the gun was held against the insured’s head. 
The fact that the wound where the bullet entered was seared indicates the presence 
of considerable heat. It seems improbable that the bullet, which would have en- 
tered the head in a small fraction of a second after it was discharged, could have 
been so hot as to sear the flesh. The inference is that the flesh was seared hecause 
of the heat generated by the explosion of the powder, and that the pistol was held 
practically against insured’s head. The location of the wound, the facts detailed, 
and the further fact that no other person than insured was present, all indicate that 
he probably held the pistol against his head when :t was discharged. Under such 
circumstances, accidental discharge of the pistol is not a reasonable deduction. 

The facts and circumstances proved, we think, overcome the presumption that 
one dees not vceluntarily take his own ‘ite. In this view of the case, a verdict was 
properly directed for defendant. 

The judgment is 
\thrmed. 
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MckKINNEY v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. No. 22738. 
Supreme Court of Ohio. June 10, 1931. 
177 Northeastern Reporter 206. 
1. INSURANCE. 

Where application for membership in fraternal benefit society does not bind 
assured by amendments thereafter enacted, contract of indemnity is contained in 
constitution and rules then existing (Gen. Code § 9469). 

Syllabus by the Court. 

Where a member of a fraternal benefit society signs an application 
blank for membership, which contains no clause agreeing that the assured 
will be bound by by-laws or amendments to the rules or constitution 
thereafter enacted, the contract of indemnity is contained in such applica- 
tion, the certificate of membership, the constitution, by-laws and rules of 
the society then existing. Tisch v. Protected Home Circle, 72 Ohio St. 
233, 74 N. E. 188; McGovern v. Brotherhood of Locomotive Firemen & 
Enginemen, 85 Ohio St. 460, 98 N. E. 1128, distinguished. 

(For other cases, see Insurance, Dec. Dig. § 719|1].) 

2. INSURANCE. 

Indemnity contract not binding assured by amendments thereafter enacted 
cannot be materially altered by amendments to constitution (Gen. Code § 9469). 
Syllabus by the Court. 

Such contract of indemnity cannot be materially altered subsequent to 
the issuance of the certificate of membership by the enactment of amend- 
ments to the constitution. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Error to Court of Appeals, Franklin County. 

\ction by Donna W. McKinney against the Order of United Commercial 
Travelers of America. Judgment for defendant was affirmed by the Court of 
Appeals, and plaintiff brings error—[By Editorial Staff.] 

Reversed, and case remanded. 

This case arises as an action instituted in the court of common pleas of 
Franklin county upon an insurance certificate issued by the Order of United 
Commercial Travelers of America to Francis W. McKinney, who became a 
member of such order in December, 1901, and was accidentally killed upon No- 
vember 25, 1927. Upon trial of the action, the court sustained a motion to direct 
a verdict in favor of the defendant, and the Court of Appeals affirmed the judg- 
ment entered on this verdict. The case comes into this court upon allowance of 
motion to certify the record. 

Clark v. Campbell, of Columbus, and John A. Millener, of Rochester, N. Y., 
for plaintiff in error. 

E. W. Dillon and C. E. Blanchard, both of Columbus, for defendant in error. 

ALLEN, J. 


The certificate upon which the action was instituted was in full force and 
effect upon the date of the death of the assured, unless the manner of his death 
exempted the order from liability. We are hence required to consider the char- 
acter of the insurance contract. 

The pertinent language of the application signed by McKinney on November 
14, 1901, and received at the office of the supreme council December 17, 1901, 
reads as follows: 

“I hereby agree with the said order that 1 have read and will comply with 
the requirements of its articles of incorporation, constitution and by-laws, which, 
with this statement, shall be the basis of membership between myself and the 

: said order. * * * I also agree that any mis-statement or concealment of any 
x fact shall cause a forfeiture of my membership in said order, and shall also 
cause, as to myself, and my beneficiary or beneficiaries, a forfeiture of all rights 
5 to indemnity, and to the recovery of anything whatsoever on account of any cer- 
i tificate, which may be issued to me by said order. I also agree that the said 
order shall not be liable to me, or my beneficiary or beneficiaries, in any manner 
under any certificate of membership which may be issued to me, except for bodily 
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injuries sustained through external, violent and accidental means, and except as 
provided in the constitution and by-laws.” 

The certificate thereupon was issued by the order, and stated in its material 
portions that McKinney “is entitled to all of the rights and privileges of mem- 
bership accruing to him under the constitution and he is hereby recommended to 
the fraternal courtesy of the brotherhood wheresoever dispersed.” Neither the 
application nor the certificate made any reservation as to the future enactment 
of by-laws or amendments to the constitution. The assured did not agree in the 
application to be bound by after-enacted regulations, nor was the certificate based 
upon any such agreement. 

At the time the certificate was issued to the assured the constitution of the 
order provided as follows: 

“Tf any member of the order who has paid when due all fees, dues, and as- 
sessments, shall sustain, during the continuance of his membership, and while 
in good standing, bodily injury effected through external, violent and accidental 
means, which alone shall occasion death immediately, or within one vear from 
the happening thereof, the supreme council by and through its officers within 
ninety days from the receipt of satisfactory proof of his death, shall pay to the 
person, or persons entitled thereto a sum equal to two dollars for each member 
in good standing in the order at the time such death occurs. * * *” 

Section 2 of Article TV of the constitution defined membership in good stand- 
ing as follows: 

“All members shall be considered in good standing so long as they pay all 
fees, dues and assessments, and faithfully observe the laws, rules, commands and 
regulations that are now in force, or that may be added to this constitution, by- 
laws and rules, and assist in the support of the principles of the order.” 

\ stipulation entered into by counsel for the respective parties reads: 

“Tt is hereby stipulated and agreed by and between counsel for the above 
respective parties that: 

“First: The defendant. The Order of United Commercial Travelers of 
America, is and was in 1901 a fraternal beneficiary association. 

“Second: That the death of Francis W. McKinney resulted from asphyxiation 
caused by gas poisoning or carbon monoxide poisoning and his death was caused 
by accidental means. 

“Third: That in the constitution in force in 1901 at the time Francis W. 
McKinney made application for insurance and membership and the time his cer- 
tificate of insurance was issued there was no exemption clause which would pre- 
clude recovery for accidental death caused or brought about by asphyxiation, gas 
poisoning or carbon monoxide poisoning.” 

Tt is also conceded that all dues and assessments had heen paid by McKinney 
up to the time of his decease, and the record contains no evidence of a failure 
on his part to observe any of the laws, rules, commands, and regulations of the 
order, unless the manner of death constituted such failure. 


Amendments of the constitution enacted in 1910, 1914, and 1927 exempted the 
order from liability for death resulting from asphyxiation. Hence under the 
amended constitution, the particular form of death suffered by the assured upon 
November 25, 1927, was not covered. It was, however, covered by the language 
of the constitution in force at the time the certificate was issued. 

[1, 2] The Court of Appeals stated in its opinion that it was compelled to 
affirm the judgment of the trial court upon authority of McGovern v. Brotherhood 
of Locomotive Firemen & Enginemen, 85 Ohio St. 460, 98 N. E. 1128, and Tisch 
v. Protected Home Circle, 72 Ohio St. 235, 74 N. E. 188. However, in each of 
those cases there is a sharp distinction from the instant record upon the facts. 
The Tisch record shows that the decedent in her application specifically agreed 
to be bound by the “laws, rules, and usages of the order now in force or which 
may hereafter be adopted.” McGovern also in his application for a_ beneficiary 
certificate agreed to be bound by “by-laws that may be hereafter enacted.” 
McKinney’s application, on the contrary, contained no such agreement. Hence the 
insurance contract was hased upon the by-laws and constitution in existence at 
the time of the application. 


The question confronting us, therefore, is whether the subsequent amend- 
| 
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ments of the constitution, which materially alter the obligation of the insurance 
contract previously consummated, exemept the order from liability. 

Section 9469, General Code, is cited by counsel for the order, who claim that 
under this section all changes, additions, or amendments to the charter and 
articles of incorporation bound and controlled McKinney as if in force at the 
time of the application. However, this statute, originally enacted in 1904 (97 Ohio 
Laws p. 422, § 8), must not be construed as retroactive. It is a statute affecting 
substantial rights, and hence cannot apply to a contract of insurance entered into 
in 1901. Moreover, since the certificate did not, as provided by that section, 
specify the amount of benefits provided and recite that the charter, constitution, 
and laws of the order, together with the application, constituted the agreement, it 
may well be questioned whether the subsequent part of the section controls this 
controversy. 

It is strenuously urged by counsel for the order that McKinney’s beneficiary 
cannot recover because McKinney did agree in his application to comply with 
the requirements of the articles of incorporation, constitution, and by-laws, and 
that under the constitution he was not in good standing unless he faithfully ob- 
served the laws, rules, commands and regulations that were then in force and 
that might later be added to the constitution under the specific rules of the order. 
The theory is advanced that “observe” means “to be bound by the consequences,” 
and that hence McKinney did specifically agree to be bound by the consequences 
of later enacted amendments, even though they should radically affect his in- 
surance contract. The Order of United Commercial Travelers v. Smith (C. C. A.) 
192 F. 102, is cited in support of this contention. The decisions are in conflict 
upon the question, but the point urged seems to the majority of the court to re- 
quire a strained construction of the agreement to faithfully observe laws, rules, 
commands and reguations of the order. No act is pointed to as constituting a 
violation of such laws, rules, commands, and regulations, unless it be the act 
of dying. But this was an accidental death, sharply differentiated from the self- 
inflicted death in the case of Tisch v. Protected Home Circle, supra. We think 
that the term requiring faithful observance of the rules of the order relates to 
the conduct of the assured during his lifetime, as a member of the order, such 
as payment of fees, dues and assessments, and personal conduct in accordance 
with the rules of the order, and that it can not be warped into a requirement that 
the decedent shall be accidentally killed in any certain way. Coghlan, Ex’r, v. 
Supreme Conclave Improved Order Heptasophs, 86 N. J. Law, 41, 91 A. 132. 

Since McKinney, therefore, conformed to all rules of the order under a con- 
tract which did not exempt the order from liability for death by monoxide poi- 
soning, the trial court was in error in directing a verdict. While the cases are in 
conflict, there is ample authority in favor of this position. The general rule 
is stated as follows in 2 Cooley’s Brief on Insurance, 1170, 1181: 

“Whatever interpretation may be put on the decisions in the cases cited as 
supporting the general principle that the association may bind its members by sub- 
sequently enacted laws, it must be regarded as well established by the weight 
of authority that even by a reservation of the right to amend or alter its laws, 
or an agreement by the member to be bound by laws thereafter enacted, an as- 
sociation cannot by such amendment or alteration impair the obligation of its 
contracts or deprive a member of his vested rights. * * * 

“From an examination of the cases in which the effect on pre-existing con- 
tracts of mutual benefit associations of amendments and alterations in the laws 
of the association has been in issue, the following rules may be deduced: In 
view of the general power of a mutual benefit association to enact laws for its 
own government, the members are generally bound by amendments or alterations 
of the laws made in accordance with the fundamental laws of the association and 
to which they have assented, so long as they relate only to the business methods 
of the association and the general duties of the members. Under the reservation 
of power to amend or alter the laws, or an agreement by the member to comply 
with laws thereafter enacted, the association may, for the good of the order, 
adopt laws which affect the contract, so long as they are reasonable and in 
harmony with the general purpose and policy of the association; but the associa- 
tion cannot bind the member by laws which materially alter or diminish the value 
of his contract, or impair his vested rights.” 
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To the same effect are 45 Corpus Juris, 38; Sovereign Camp Woodmen of the 
World v. O’Neil, 86 Okl. 16, 205 P. 755; Woodmen of the World vy. Alford, 206 
Ala. 18, 89 So. 528; Eminent Household of Columbian Woodmen v. Eppes, 24 
Ga. App. 762, 102 S. E. 174; Schulz v. Supreme Tent, Knights of Maccabees (Mo. 
App.) 236 S. W. 903; Wilson v. Supreme Conclave Improved Order of Hepta- 
sophs, 174 N. C. 628, 94 S. E. 443; Roblin v. Supreme Tent of the Knights of 
Maccabees, 269 Pa. 139, 112 A. 70; Sweetwater Progressive Mutual Life & Acci- 
dent Ass'n y. Allison (Tex. Civ. App.) 22 §S.W.(2d) 1107. In the case of 
Sweet v. Modern Woodmen of America, 169 Wis. 462, 172 N. W. 143, it was 
held that the insured was not bound by a by-law subsequently adopted even 
though he had agreed that laws thereafter enacted by the association should be- 
come a part of the contract. To the same effect are Wist v. Grand Lodge A. O. 
U. W., 22 Or. 271, 29 P. 610, 29 Am. St. Rep. 603, and Sieverts v. National 
Benev. Ass’n of Minneapolis, 95 Iowa, 710, 64 N. W. 671. As pointed out before, 
however, it is not necessary to go to such a length in this decision, for here 
the record contains no such agreement. 

Upon the other questions raised we sustain the contention of the defendant 
in error. Section 9469, General Code, under which printed copies of the consti- 
tution were admitted in evidence, is a statute changing a rule of evidence, and 
hence, although enacted subsequently to the making of this insurance contract, 
is applicable here. The record does not show that the trial court committed re- 
versible error in rejecting the testimony, offered by the plaintiff, of an official 
from the office of the state superintendent of insurance, because of insufficient 
profert as to what the answer would have been if the witness had been permitted 
to testify. It was not prejudicial error upon the part of the trial court to refuse 
to admit a certified copy of the death certificate from the bureau of vita! statistics 
of the state of Marvland, because of the fact that the defendant did not contro- 
vert the allegation in the petition that McKinney’s death resulted from accidental 
asphyxiation, and in fact the stipulation conceded this allegation. 

Since, however, the judgment of the trial court was based upon the fact that 
the insurance contract did not cover the accident, the trial court erred in direct- 
ing the verdict, and the Court of Appeals erred in affirming that judgment. The 
judgment of the Court of Appeals will be reversed, and the case remanded for 
further proceedings according to law. 

Judgment reversed, and case remanded. 

Marshall, C. J., Day and Robinson, JJ., concur. 

MOORE v. LIFE & CASUALTY INS. CO 
Supreme Court of Tennessee. July 1, 1931. 
40 Southwestern Reporter (2d) 403. 


2. INSURANCE 

In controversies over insurance contracts, parties’ intention as gathered from 
language of policy should prevail 

(For other cases, see Insurance, Dec. Dig § 146] 1].) 
3. INSURANCE 

In ascertaining parties’ intention, construction of insurance policy is unneces- 
sary except where policy is ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE 

Insurance policy, if ambiguous, should be construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
7. INSURANCE. 

In construing insurance and other contracts, words expressing parties’ inten- 
tion should be given usual, natural, and ordinary meaning, and also meaning 
settled by antecedent judicial! decisions 


as 


(For other cases, see Insurance, Dec. Dig. §$ 146[1, 5].) 


8. INSURANCE. 


Motorcycle held not “motor-driven automobile” within accident insurance pol- 
icy providing for indemnity for death “by collision of or by any accident to * * * 
private motor-driven automobile in which insured is riding or driving.” 














Acc. | 





Moore v. Life & Casualty Ins. Co 








The word “automobile” indicates a motor-driven vehicle mounted on 


four wheels, and a “motorcycle” indicates a motor vehicle mounted on two’ 
wheels; an “automobile” being defined as a self-propelled whee ed’ vehicle! 
and a “motorcycle” as a bicycle having a motor attached so ‘as’ ta be self- 
propelled. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
Appeal from Chancery Court, Shelby County: M. C. Ketchum, Judge 
Bill by Nelia Moore against the Life & Casualty Insurance Company. 
murrer to the bill was sustained, and complainant appeals. 

Affirmed. 


A de- 


Bates, Shea & Frazer, of Memphis, for appellant 


P. M. Estes, of Nashville, and Allen Cox, Jr., of Memphis, for appellee. 
Cook, 1g 
The bill was filed to recover upon an accident insurance policy. It 
that the insured was killed by accident while riding a motorcycle. The chancellor 
sustained defendant’s demurrer, holding that the policy did not insure against acci- 
dental death to one while riding a motorcycle. 


is stated 


: The policy provided for payment 
of $1,000 in the event of death caused, among other things, “by collision of or by 
any accident to any private horse drawn vehicle or private motor driven automobile 
in which the insured is riding or driving.” 

Complainant insists that the term “motor-driven automobile” includes a motor- 
cycle. The controversy results from misapplication of rules of statutory construc- 
tion to private contracts, as indicated by complainant’s reliance on cases that in- 
volve statutes designed to regulate and tax motor-driven vehicles as in our case of 
State v. Freels, 136 Tenn. 483, 190 S. W. 454, 455, and similar cases from other 
states. 


In the Freels Case it was insisted that chapter 173, Acts of 1905, was void be- 
cause the caption indicated the regulation of automobiles while the body of the act 
went further and regulated automobiles, locomobiles, motoreycles, or any other ve- 
hicle of ‘ike character. ; 

[1] The Legislature defined all such vehicles as automobiles and regulated their 
use upon the highway. In the enactment of a regulatory law the Legislature could, 
with good reason, classify and define all motor-propelled vehicles and subject them 
to the regulation, and the court so held. The court said the act was not broader 
than the caption, and after referring to the rule that where one of two reasonable 
constructions would render the law obnoxious to the Constitution and the other 
would not, the latter should be adopted, and said: “In the present case we are of 
opinion that the word ‘automobile’ is used in the act as a generic term, and is suffi- 
ciently broad to embrace the vehicles mentioned in the body of the act. We think 
this is the reasonable construction of the language of the caption.” 

[2-4] This is in accord with other cases involving similar regulatory statutes 
in which the same rule of statutory construction was applied. But in cases involv- 
ing controversy over contracts of insurance, the courts observe the rule that the in 
tention of the parties is to prevail as that intention may he gathered from the 
language of the policy. In ascertaining the intention of the parties, construction 
of the policy is unnecessary except where ambiguity makes the contract susceptible 
of two interpretations. Then the policy is to be construed most favorable to the 
insured. Where ambiguity is lacking, resort to the rule designed to aid the court 
in ascertaining a doubtfully expressed intention is not permissible. 

The word “automobile” expresses its own meaning. A controversy over what 
the word means could hardly arise in forensic controversy. To the average man 
and to the public mind it is common knowledge that the word “automobile” indi- 
cates a motor-driven vehicle mounted on four wheels and that a “motorcycle” in 
dicates a motor vehicle mounted on two wheels. It is also common knowledge, or 
at least common belief, that the use of the motorcycle is attended by far greater 
hazard than the use of the automobile. In 2 R. C. L. 1167, it is said: 

“An automobile may be defined as a wheeled vehicle, propelled by steam, clec- 
tricity, or gasoline, and used for the transportation of persons or merchandise. The 
courts, without making clear distinctions, have generally used the terms automo- 
bile, motor vehicle, motor car, and in the earlier cases, horseless carriage, as being 


synonymous with each other. Except where special provision is made to the con- 
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trary, a motorcycle is considered as falling within statutes which use such terms, 
and the same is true of a traction engine. 

[5, 6] Motorcycles and traction engines are not automobiles, but they may be 
so classified by legisiative enactment for purposes of regulation, as indicated by the 
text above quoted, and in construing such acts the courts in their endeavor to dis- 
cover the legislative intent look to the act and its context, as was done in State vy 
Freels. 

[7] In construing insurance and other contracts, the object is to discover the 
intention of the parties, and the words used to express their intention are to be 
given their usual, natural, and ordinary meaning so that effect may be given to the 
intention of the parties, as expressed by the words, and also accordingly as the 
meaning of such words are settled by antecedent judicial decisions. 

Where, prior to issuance of a policy, the meaning of words used is settled by 
judicial decisions, they should be given weight, for it is reasonable to suppose that 
the parties were guided by them in using the particular language. 

{8] In Laporte v. Insurance Company, 161 La. 933, 109 So. 767, 48 A. L. R. 
1086, it was held that a motorcycle was not within the provisions of a policy in- 
suring against death by accident while riding in “a motor driven car.” The court 
said that the words of the policy are to be understood in their most usual significa- 
tion and that a motorcycle was not a car. 

In Perry v. Insurance Company, 104 N. J. Law, 117, 138 A. 894, the words of 
the po icy were “any private horse-drawn vehicle, or motor-driven car.” After cit- 
ing Salo v. Insurance Company, 257 Mass. 303, 153 N. E. 557, and Laporte v. In- 
surance Company, supra, the court said the correct interpretation of the terms of 
the policy excluded a motorcycle. 

In Anderson vy. Insurance Company, 197 N. C. 72, 147 S. E. 693, 694, the words 
of the policy were “any private horse-drawn vehicle, or motor-driven car.” The 
court said the word “car” is ordinarily used in speaking of an automobile. It is a 
common expression describing an automobile. It is a matter of common knowl- 
edge that in ordinary conversation a motorcycle is not referred to as a car. 

Other similar cases are Landwehr y. Insurance Company, 159 Md. 207, 150 A. 
732, 70 A. L. R. 1249; Colyer v. Insurance Company, 132 Mise. Be 701, 230 N. Y. 
S. 473; and Salo y. Insurance Company, 257 Mass. 303, 153 N. E. 557, 558. 

In Landwehr v. Insurance Company, the descriptive nen Ng were “any private 
automobile, or motor driven car of exclusively pleasure type,” and in Salo y. In- 
surance Company, the words were “any private horse-drawn vehicle, or private mo- 
tor driven car.” 

As said by the North Carolina court, it is a matter of common knowledge that 
in ordinary conversation a motorcycle is not referred to as an automobile or as a 
car, and it would do violence to reason and the ordinary acceptation of the mean- 
ing of words—which are but means to convey ideas—to extend the provisions of 
this policy to motorcycles where the coverage is limited to automobiles. 

A case to the contrary is Bolt v. Insurance Company, 156 S. C. 117, 152 S. E. 
766, where the court affirmed a judgment of the trial judge in giving peremptory in- 
structions to the effect that the term automobile included a motorcycle. In that 
case there is a well-reasoned dissenting opinion in accord with the weight of au- 
thority. 

The English designation of an “automobile” is “motor car.” Webster’s Inter- 
national Dictionary defines “automobile” as “a self-propelled vehicle suitable for 
use on a street or roadway,” and continuing says, “The power of the driving mo- 
tor varies from about 4 to 40 H. P. for ordinary vehicles ranging from the run- 
about to the touring car, up to as high as 200 H. P. for specially built racing cars.” 

Webster’s definition of a “motorcycle” is “a bicycle having a motor attached 
so as to be se'f-propelled.” 

In aid of both definitions, the typical forms of both automobiles and motor- 
cycles are indicated by pictures under the definition, and these signify the meaning 
of the particular vehicle as their names convey that meaning to the mind. 

The descriptive words of this policy “any private horse drawn vehicle or pri- 
vate motor driven automobile” excluded coverage of accidents to the insured while 
riding a motorcycle. 


For the reasons indicated, the decree of the chancellor is affirmed. 
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GENERAL MOTORS ACCEPTANCE CORPORATION vy. AMERICAN 
INS. CO. No. 6070. 
Circuit Court vf Appeals, Fifth Circuit. June 22, 1931. 
Rehearing Denied August 5, 1931. 
50 Federal Reporter (2d) 803. 
11. INSURANCE. 


No particular form of proof of loss is required, but substantial compliance 
with policy provision is all that is necessary. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

12. INSURANCE. 

If proof of loss tendered gives sufficient information to enable insurer to 
determine liability and is sworn to, it is usually sufficient. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

13. INSURANCE. 

Excluding evidence that proof of loss had been furnished insurer by mail 
and had been retained by it held error. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

14. INSURANCE. 

Clause requiring any waiver of policy provisions to be in writing, indorsed 
or attached to policy, does not apply to waivers claimed from circumstances 
arising after loss. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

15. INSURANCE. 

Adjuster authorized to investigate and adjust loss has authority to waive 
proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

16. INSURANCE. 

Under certain circumstances, retention of proofs of loss by insurer without 
objection may amount to waiver and estoppel. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

17. INSURANCE. 

Questions respecting waiver or estoppel of insurer as to proofs of loss of 

insured automobiles by fire held, under evidence, for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 


Action by the General Motors Acceptance Corporation against the Ameri- 
can Insurance Company. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded. 


R. W. Shackleford and N. B. K. Pettingill, both of Tampa, Fla., for appellant. 

T. A. Hammond, of Atlanta, Ga., and Alston Cockrell, of Jacksonville, Fla. 
(Smith, Hammond, Smith & Blocdworth, of Atlanta, Ga., and Cockrell & Cockrell, 
of Jacksonville, Fla., on the brief), for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

Foster, Circuit Judge. 

The General Motors Acceptance Corporation brought suit against the Ameri- 
can Insurance Company to recover some $14,000 on a dealer’s open fire policy 
covering a number of automobiles, issued to J. N. Ackley and assigned to it 
after the loss. The case was tried to a jury, and at the close of the evidence 
for plaintiff a verdict was directed for defendant. Various errors assigned will 
be referred to in the course of the opinion. 

We will not stop to review the errors assigned to rulings on the pleadings. 
After settlement of the pleadings the issues presented were these. Plaintiff 
(appellant), in substance, alleged the amount of the loss and annexed a list of 
the cars destroyed, giving details as to value, make, condition, serial numbers, 
etc. It further alleged that notice of the fire had been promptly given and 
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proots of loss had been furnished to defendant within sixty days after the fire, 
as required by the policy. Plaintiff also pleaded waiver and estoppel as‘ to the 
furnishing of proofs of loss, based on allegations that the insured had furnished 
proofs of loss, intended to be a compliance with the terms of the policy; that 
the defendant had retained them without objection; and that an adjuster rep- 
resent ng the defendant, after making full investigation of the fire, within the 
time allowed by the policy for furnishing proofs of loss, had advised the in- 


and no further proofs of loss were necessary. 

Defendant denied that there was any loss; denied that proper proofs of 
loss as required by the policy had been furnished at all; denied the authority of 
the adjuster to bind it by waiver or estoppel; and relied upon the usual clause 
of the policy to the effect that no waiver of any provision of the policy would 
be valid unless written in or attached to the policy. 

\t the trial complete destruction of the automobiles covered by the policy 
and their value was shown without dispute, and also that prompt notice of the 
fire had been given to the local agent of the defendant and he in turn had no- 
tified his principal. Plaintiff then endeavored to show the making and delivery 
of proots of loss and the following proceedings occurred. 

Ackley, the insured, was permitted to testify that about two weeks after 
the fire he prepared a document, assisted by Schuyler, an engineer and adjuster, 
and his seerctary, Mrs. Newland, and that it was mailed to defendant. He also 
testified that he usually kept copies of letters and had made diligent search for 
a copy of this letter but was unable to find it. He then attempted to testify 
that the document was intended to be and was believed by him to be a proof 


of loss complying with the policy. An objection that the document was the 
best evidence .was sustained. Counsel for defendant were then asked to pro- 
duce the proofs of loss and stated they did not have them in court and had 


never seen any such document. The court denied the motion to produce. Counsel 
for plaintiff then offered to prove by the witness on the stand (Ackley) that 
within two or three weeks after the fire he made a list of cars with other data; 
that it was signed and executed by him; that it was mailed in a letter duly 
sealed and stamped, addressed to the defendant; and that it was intended to be 
and was in the best judgment of the insured a compliance with the terms of 
the policy as to proof of loss. An objection to this offer was sustained. There- 
after, Mrs. Newland was permitted to testify that she assisted in the preparation 
of a proof of loss in connection with Ackley and Schuyler; that it was taken 
from the records and compared with the list of cars; that it was written out 
on the typewriter by herself and sworn to by Ackley before a notary; that she 
inclosed it in the letter which she stamped and mailed herself to the American 
Insurance Company, at Newark, N. J. On motion of defendant her testimony 
to the effect that the document was a proof of loss and sworn to was stricken 
out 

Errors are assigned to the various adverse rulings of the court above noted, 
except as to the denial of the motion to require defendant to produce the proofs 
of loss. The defendant presents certain objections to the consideration of these 
assignments 

[1-3] Defendant contends that the only way that plaintiff could have secured 
the proofs of loss, alleged to be in the possession of defendant, would have been 


by rule, returnable before the trial. under the provisions of Revised Statutes, § 


724 (28 USCA § 636). The suggestion seems to be implied that, not having fol- 
lowed that method to secure the best evidence, plaintiff was precluded from offer- 
ing secondary evidence. It is doubtful that the section has any application to 
the case. Carpenter v. Winn, 221 U. S. 533, 31 S. Ct. 683, 55 L. Ed. 842. But 
the method provided by that section is not exclusive. It is usually sufficient to 
eall for the production of a relevant document, admittedly in the possession 
of the other side, at any time during the trial, if the notice is reasonable. Where 
the possession of the document is denied, the question of notice becomes imma- 
terial and secondary evidence is admissible. The contention is without merit. 
[4-7] It is also contended by defendant that the offer to prove by a wit- 
ness on the stand the mailing of a letter to defendant and its contents was not a 
proper way to raise the question of the admissibility of such evidence; that 
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questions should have been asked the witness, objections made, and exceptions 
noted to the exclusion of the answers. It is further contended that no excep- 
tion was noted to the conclusion of part of Mrs. Newland’s testimony. 

Of course, it is usual and proper practice to interrogate a witness, to object 
to the question, stating the grounds of objection, and to except to an adverse 
ruling. This is generally necessary to in fairness advise the court and to per- 
mit a correction of what otherwise might be error. However, in this case it 
would have been useless to further interrogate the witness Ackley and would 
have needlessly wasted the time of the court. The question could not have been 
more squarely presented. On this point it appears from the record that an ex- 
ception was noted to the ruling of the court. With regard to the exclusion of 
part of Mrs. Newland’s testimony it appears from the record that objection was 
made thereto by plaintiff. When a witness has testified fully, the noting of an 
objection to the ruling of the court striking out part of the testimony is equival- 
ent to an exception. Mere technicalities not affecting the substantial rights of 
the parties have no place in federal practice. The record is sufficient upon which 
to predicate error to the rulings of the court on these two questions. 

[8-13] It appears from the evidence above quoted that there was undisputed 
evidence before the court that a letter had been mailed to the defendant, properly 
stamped and addressed. This created a presumption of fact that it had been re- 
ceived, sufficient to go to the jury although the receipt of the letter was denied 
Rosenthal v. Walker, 111 U. S. 185, 4S. Ct. 382, 28 L. Ed. 395. Having made a prima 
facie showing as to the dispatch and receipt of the letter, it is an elementary 
rule of evidence that plaintiff was then entitled to prove the contents of the 
letter by secondary evidence consisting of the best evidence within its power to 


produce. A satisfactory showing was made that a copy could not be found. 
Therefore, parol evidence was admissible. Dunbar v. U. S., 156 U. S. 185, 15 
S. Ct. 325, 39 LL. Ed. 390. No particular form of proof of loss is required. A 


substantial compliance with the provision of the policy is all that is necessary. 
Ii the proof tendered gives sufficient information to enable the insurer to deter- 
mine its liability and it is sworn to, it is usually sufficient. O’Brien v. North 
River Ins. Co. (C. C. A.) 212 F. 102, L. R. A. 1917C, 722; Globe & Rutgers Ins. 
Co. v. Prairie Oil & Gas Co. (C. C. A.) 248 F. 452; Liverpool & London & Globe 
Ins. Co. y. Dillon (C. C. A.) 16 F.(2d) 774. It well might be that the document 
mailed was sufficient. If not, that fact could readily have been determined on 
cross-examination. It was error to exclude the evidence tendered to show that 
proofs of loss had been furnished. 

In support of the pleas of waiver and estoppel, Ackley testified, in substance, 
that Bowers presented himself as an adjuster representing the American In- 
surance Company; that at Bowers’ request he executed a non-waiver agreement; 
that Bowers, Schuyler, and himself went over the records taken from the files 
of his firm; that they went to the place where the garage was burned and re- 
checked the numbers of the cars from their records; that Bowers said the check- 
ing was O. K except one car, the number of which did not correspond with the 
certificate of insurance; that Bowers said the cars were badly burned and de- 
stroyed:; that Bowers checked over and made a list of all the cars burned and 
the amount of insurance covered by the certificates; that he asked Bowers if 
there was anything else he wanted, that Bowers told him that he had all that 
was necessary, and that he then told Bowers that if there was anything else to 
let him know and he would be glad to furnish it; that this was after the proofs 
of loss had been mailed. It is not disputed that Bowers was the adjuster of 
the loss representing the defendant. He took the stand to testify as to his em- 
ployment and did not deny the conversation between himself and Ackley as 
outlined above. 

[14] It is settled that a clause in a policy of insurance requiring any waiver 
of its provisions to be in writing, indorsed on or attached to the policy, does 
not apply to waivers claimed from circumstances arising after the loss. Daniel 
v. Fireman’s Fund Ins. Co. (C. C. A.) 46 F.(2d) 784; Concordia Ins. Co. v. School 
District, 282 U. S. 545, 51 S. Ct. 275, 75 L. Ed. —. 

[15-17] The weight of authority is to the effect that an adjuster authorized 
to investigate and adjust a loss has authority to waive proofs of loss. Couley’s 
Bricfs on Insurance (2d Ed.) vol. 5, p. 3987; Twin City Fire Ins. Co. v. Stock- 
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men’s Nat. Bank (C. C. A.) 261 F. 470; Firemen’s Ins. Co. v. Brooks (C. C. A.) 
32 F.(2d) 451, 65 A. L. R. 909. It is also the rule that, in certain cases, depend- 
ing on the facts, the retention of proofs of loss without objection may amount 
to a waiver and estoppel. Hartford Fire Ins. Co. v. Empire Coal Mining Co. 
(C. C. A.) 30 F. (2d) 794. Regardless of the rulings on evidence, the questions 
of waiver and estoppel were clearly for the jury. It was error not to submit 
them. 

The errors indicated above are substantial and prejudicial. It is unnecessary 
to consider other assignments of error. 

Reversed and remanded. 


DINSMORE y. CALIFORNIA HIGHWAY INDEMNITY EXCHANGE et al. 
S. F. 13480. 
Supreme Court of California. July 2, 1931. 
1 Pacific Reporter (2d) 431. 
4. INSURANCE. 

That insurer, pursuant to ordinance, issued policy specifying kind of auto- 
mobile, and that driver was operating such kind when accident occurred, pre- 
sented jury question respecting insurer’s liability. 

The facts mentioned were sufficient to make out a prima facie case 
for jury, since, if jitney bus involved in accident was not in fact the 
specific automobile covered by policy, insurer had opportunity to make 
such defense. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


In Bank. 

Appeal from Superior Court, City and County of San Francisco; Louis H. 
Ward, Judge. 

Action by Allen Dinsmore, a minor, by Veido Allen Dinsmore, as his guardian 
ad litem, against the California Highway Indemnity Exchange, an association, 
and others. Judgment for defendants, and plaintiff appeals. 

Reversed. 

Edmund J. Holl, of San Francisco, for appellant. 

B. P. Gibbs, of Los Angeles, and Barry J. Colding, and Theodore Hale, both 
of San Francisco, for respondents. 

PER CurIAM. 


This is an action for personal injuries brought by plaintiff, a minor, by his 
guardian ad litem. Plaintiff, who is a boy of 8, was riding on a street car bound 
east on Haight street in San Francisco. The car reached Buchanan street, and 
plaintiff got off the front end, where he was struck by a jitney bus driven by 
defendant John Volz. He sustained severe injuries, and sued the driver of the 
bus and California Highway Indemnity Exchange, which had issued to the driver 
an insurance policy under the provisions of an ordinance of the city and county 
of San Francisco which made the insurer liable for damages resulting from 
negligent operation of the bus, up to the sum of $5,000. At the conclusion of the 
trial, the court, upon motion of counsel for defendants, directed the jury to bring 
in a verdict for the defendants. Disregarding that order, the jury returned a ver- 
dict for plaintiff in the sum of $3,000, which verdict was set aside by the court. 


The grounds upon which the verdict was directed are, first, that the evidence 
fails to show any negligence on the part of the driver; second, that contributory 
negligence of the plaintiff is shown; and, third, that the evidence does not estab- 
lish the liability of the defendant insurance company for an injury arising out of 
the operation of the particular automobile involved herein. 


[1] With respect to the first ground, the record shows that the driver of the 
bus had nine passengers in the car. Two were in the front seat with him, and an- 
other was seated on the front door. The driver knew the street very well, saw 
the street car, and was proceeding to pass it. His machine cleared the street car 
by only two feet, in violation of the provisions of the California Vehicle Act, 
§ 134. He gave no signal or warning, contrary to a city ordinance requiring the 
sounding of bell or horn by a jitney bus approaching an intersection. The testi- 
mony varies as to the speed at which he was going, the estimates ranging from 
10 to 20 miles an hour, which latter figure would constitute another violation of 
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section 134 of the California Vehicle Act. The evidence is also conflicting as to 
whether the car had stopped when he attempted to pass it, but several witnesses 
testified that it had. It appears that plaintiff had taken one or two steps after 
alighting from the car, but the driver testified that he did not see him until he 
was only a foot in front of the automobile. Several witnesses testified that 
5 or 6 seconds elapsed between the time plaintiff alighted and the moment of 
the impact. We need go no further into this phase of the case. There is ob- 
viously sufficient evidence indicative of negligence upon which to go to the jury. 
See Reaugh y. Cudahy Packing Co., 189 Cal. 235, 208 P. 125. 

The alleged contributory negligence of plaintiff is derived from his own 
testimony that he did not look in the direction from which the automobile was 
coming. The following excerpts from the cross-examination cover the point: 

“Q. Now, before you got off the street car, Allen, did you look to see if there 
was any automobile coming? A. No, when I—usually when I get off the street 
car the machines stop in back. 

“Q. You did not look on this special morning? A. No. 

“Q. Do you ever look? A. Yes, when I get off in the back I look but when 
I get off in the front I don’t look. 


“Q. Why do you look, Allen? A. Because sometimes I want to jump off 
and sometimes I just get off and walk to the corner.” 

He was also asked whether he knew that, if he jumped off and an auto- 
mobile was coming, the automobile would hit him, and he answered that he did; 
and ( also testified that he was walking fast, or running. 

3] It may well be questioned whether this evidence would be sufficient 
to wet an adult guilty of contributory negligence as a matter of law; but we 
are satisfied that it can have no such result in the case of a child of 8 years, who 
cannot be held to the same standard of care as a mature person. See Patania v. 
Yellow-Checker Cab Co., 102 Cal. App. 600, 283 P. 295. In effect, plaintiff tes- 
tified that he alighted from the front end of a stationary street car, took several 
steps, and did not look for automobiles because he expected drivers to follow 
their usual practice (and, he might have added, the law) by either stopping or 
clearing the car by sufficient space to permit passengers to alight in safety. We 
see nothing unreasonable in this notion in the mind of a young child. It was one 
which was apparently based upon his experiences in the past. He testified, also, 
on direct examination: “I got off at Buchanan and then I waited until—for my 
sister to get off, and as I started to go over the machine came along and I 
didn’t know what to do, I got all excited, and the machine came along and hit 
me.” Placed in a position of extreme peril by the conduct of the driver of the 
jitney bus, it is no wonder that he could think of nothing to do. We are satisfied 
that this issue, like the other, should have gone to the jury. The case of Moeller 
v. Packard, 86 Cal. App. 459, 261 P. 315, relied upon by defendants as controlling 
here, is not in point at all. In that case a child ran from the side of a highway 
directly into the path of an automobile. This action was characterized by the 
court as reckless and not excusable even in the case of a child of 8% years. 
Counsel for defendants say in their brief: “Except that the child left the side of 
the highway instead of a street car to plunge into a place of peril, the circum- 
stances of the Moeller Case are strikingly similar to those of the case at bar. 
* * *” But the similarity begins and ends with the fact that the plaintiff in 
each case was in a position of peril. The essential distinguishing fact is that, in 
the Moeller Case, the peril was caused by the child’s unreasonable conduct, with- 
out any unlawful act by the driver, while here the peril was caused by the un- 
lawful conduct of the driver in attempting to pass a street car, stationary or 
nearly so, without sounding his horn and without giving it proper clearance. 

[4] The final question is whether the court was correct in its view that 
plaintiff had failed to show liability on the part of defendant California High- 
way Indemnity Exchange. Counsel for plaintiff first read into the record that 
portion of the city ordinance requiring a bond or insurance policy of jitney drivers, 
which provides that the liability thereon shall inure to the benefit of persons in- 
jured by the operation of the automobile. He then offered in evidence a policy 
of automobile liability insurance issued by defendant company to defendant Volz, 
covering a Buick automobile. A rider on the policy, of subsequent date, pro- 
vided for coverage of a Cadillac machine. A later indorsement stated that the 
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policy was amended to cover the Cadillac instead of the Buick. The defendant 
Volz testified that he was driving a Cadillac at the time of the accident, and that 
this was the automobile which had been substituted for the Buick he had driven 
when he first applied for his jitney license. This was sufficient to make out a 
prima facie case against the defendant company. If the car was not, in fact, the 
one covered by the policy, defendants had abundant opportunity to make this 
defense. They did not; and there was enough evidence for the jury to draw the 
inference that the policy covered the car which caused the injury. This question, 
too, should have gone to the jury. 

There being no merit in any of the grounds upon which the court directed a 
verdict for defendants, it follows that the judgment must be, and it is hereby, 
reversed. 





BORDELON v. GUARANTY FIRE INS. CO. OF RHODE ISLAND. No. 4089. 
Court of Appeal of Louisiana. Second Circuit. July 14, 1931. 
135 Southern Reporter 678. 
1. INSURANCE. 

Automobile theft policy exception against theft by insured’s employees shou'd 
he construed favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Evidence showing that automobile salesman used in his employment was not 
delivered to employer after salesman was discharged, emplover could not recover 
on theft policy excepting theft by employee 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Ninth Judicial District Court, Parish of Rapides: Leven L. 
Hooe, Judge. 

Suit by Hansen D. Bordelon against the Guaranty Fire Insurance Company of 
Rhode Island. From the judgment, plaintiff appeals. 

Affirmed. 

Hakenyos, Provosty & Staples, of Alexandria, for appellant. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 

Wesp, J 

This suit is brought on an insurance policy insuring an automobile against 

theft, excepting “by any person or persons * * * in the assured’s service or employ- 
ment, whether the theft occurs during the hours of such service or employment or 
not,” and the defense, which was maintained, was that an employee of the insured 
had stolen the automobile. ; 
It is conceded that plaintiff, who was the general sales agent for a manufactur- 
ing company located at Cincinnati, Ohio, employed a salesman at Alexandria, La., 
on or about April 1, 1929, to sell the products of the company in the southeast part 
f Louisiana; that the automobile was delivered to the salesman to be used by him, 
and that the automobile was last seen at Hammond, La., on April 8, 1929, when 
the salesman borrowed $50 on his promise to pledge the automobile to secure the 
loan, but, under some pretense requiring the use of the automobile, he drove away 
in the automobile and failed to return. 

Plaintiff said, however, that he had a telephone conversation with the sa'esman 
who was at Covington, La., in the afternoon of April 9th, in which conversation 
he discharged the salesman and directed him to leave the automobile on one of 
streets of Covington in front of a certain hotel, and that on April 10th he (plain- 
tiff) received a telegram from the factory at Cincinnati, advising him that the 
salesman was there, complaining of having been discharged. Evidence was also ad- 
duced showing that plaintiff had sent a friend to Covington to take possession of 
the automobile, who was unable to locate same. 

Counsel representing the parties agree that, if the salesman was at Covington, 
La., on the afternoon of April 9th, it was impossible for him to have been in Cin- 
cinnati on April 10th, traveling either in an automobile or by train; and the evidence 
showing plaintiff advised the insurer soon after the disappearance of the automo- 
bile that the date of the telephone conversation referred to above was April 5th, 
and plaintiff's testimony reflecting that he was not certain that the date of the con- 
versation was April 9th, indicates the conversation occurred prior to April 8th, and, 
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considering the circumstances shown to have occurred on that date, we are of the 
opinion that the weight of the evidence shows that the salesman took the auto- 
mobile. 

Appellant urges, however, that, even though the salesman did take the auto- 
mobile, he was not in the employment of the insured at that time, having been 
previously discharged; and that the provision relieving the insurer of liability 
when the theft was by an employee is not applicable. 

[1, 2] While the exception should be construed favorably to the insured, yet, 
the evidence showing that the automobile was delivered to the salesman to be used 
in his employment, and that it was not delivered to the insured after the salesman 
was discharged, we are of the opinion that, under a reasonable construction of the 
exception, the theft was within the exception, and that the insurer was not liable. 

The judgment appealed from is therefore affirmed, at plaintiff’s cost 


LAWRASON vy. OWNERS’ AUTOMOBILE INS. CO. OF NEW ORLEANS. 
No. 30769. 
Supreme Court of Louisiana. May 25, 1931. 
Rehearing Denied June 22, 1931. 
136 Southern Reporter 57. 
1. INSURANCE. 

Liability policy authorizing injured person’s action against insurer, if insured 
is bankrupt,-held “accident policy” within statute permitting suit where accident 
occurred (Act No. 253 of 1918; Code Prac. art. 162, and art. 165, as amended by 
Act No. 130 of 1926). 

Policy in question was, in effect, a policy of accident insurance in 
favor of the person injured, since it provided, in obedience to Act No. 
253 of 1918, that, in case of insolvency or bankruptcy of insured, injured 
person or his heirs might maintain action against insurer for amount not 
exceeding limits of policy, and therefore policy, under conditions named, 
inured to benefit of injured person. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2. INSURANCE. 

Under liability policy authorizing injured person’s action against insurer, if 
insured is bankrupt, trustee e/d unnecessary party (Act No. 253 of 1918). 

There was no occasion to make trustee in bankruptcy a party to in- 
jured person’s suit against insurer, since policy by its terms, when in- 
sured was adjudicated a bankrupt, inured to benefit of injured person and 
became payable to him as much so as if policy had been originally issued 
to him to insure him against accidental injury that might be caused by 
insured. 3 
(For other cases, see Insurance, Dec. Dig. § 624[5].) 

3. INSURANCE. 

Under liability policy authorizing injured person’s action against insurer, where 
insured is bankrupt, injured person properly prevailed over exception of want of 
interest (Act No. 253 of 1918). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE. 

Under liability policy, authorizing injured person’s action against insurer, 
where insured is bankrupt, injured person properly prevailed over exception of no 
cause of action (Act No. 253 of 1918). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

5. INSURANCE. : : 
Liability insurer having notice of, but not intervening in, injured person’s 


suit against insured held bound by result thereof, when sued by such person (Act 
No. 253 of 1918). 


It appeared that insurer, although it was not a party to the injured 
person’s suit against insured, admitted that, in pursuance of policy, it de- 
fended that suit in name and behalf of insured, and therefore had notice 
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of pendency of suit, and had full opportunity to intervene therein and 

set up such defenses as it saw proper. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

Brunot, J., dissenting. 

Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
W. Carruth Jones, Judge. 

Suit by Sam Mathews Lawrason against the Owners’ Automobile Insurance 
Company of New Orleans. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bond, Curtis, Hall & Foster, of New Orleans, Clive W. Kernan and Fred G. 
Benton, both of Baton Rouge, and Hugh M. Wilkinson, of New Orleans, for 
appellant. 

Daspit, Huckabay & Blanche, of Baton Rouge, for appellee. 

Overton, J. 

This is a suit for $5,000, with 5 per cent. per annum interest thereon from 
January 6, 1930, and for all costs taxed in suit No. 4468, Lawrason v. Richards, 
of the docket of the Nineteenth district court in and for the parish of East Baton 
Rouge. 

The cause of action rests upon the ground that, on the night of May 18, 1929, 
between the hours of 1 and 2 a. m,, plaintiff was seriously injured while riding as 
a guest in the automobile of Eugene Gordy Richard, Jr.; the automobile being 
owned and driven at the time by Richard; the accident and resulting injury oc- 
curring in the parish of East Baton Rouge, on the Greenwell Springs road. The 
suit also rests upon the ground that Richard was protected, at the time of the ac- 
cident, by liability insurance for bodily injuries or death by a policy, written by 
defendant, in the sum of $5,000, with interest from date of judgment, and all 
costs of court. It also rests upon the ground that plaintiff brought suit against 
Richard in the Nineteenth district court in and for the parish of East Baton 
Rouge for the injuries resulting by reason of the accident, of which accident de- 
fendant had notice, caused an investigation to be made, and defended the suit in 
Richard’s name and behalf, the suit resulting, on January 6, 1930, in judgment 
for plaintiff against Richard, in the sum of $12,000, with 5 per cent. per annum 
interest from judicial demand until paid, from which judgment no suspensive ap- 
peal was taken. The cause of action also rests upon the ground that the policy, 
written to protect Richard against liability, contains the following clause, which 
is written in obedience to Act No. 253 of 1918, to wit: 

“Tt is agreed that the insolvency or bankruptcy of the assured shall not release 
the company from the payment of damages for injuries sustained or loss ot- 
casioned during the life of the policy, and, in case of such insolvency or bank- 
ruptcy, an action may be maintained by the injured person or his or her heirs 
against the company, under the terms of the policy for an amount not exceed- 
ing the limits of the policy.” 

The cause of action also rests upon the ground that’on January 17, 1930, 
Richard was adjudicated a bankrupt, in the District Court of the United States 
for the Western District of Louisiana. 

Defendant filed four exceptions to this suit; First, an exception of want oi 
jurisdiction ratione persone; second, nonjoinder of necessary parties plaintiff; 
third, want of legal interest in the plaintiff; and fourth, no cause of action. 

The exception to the jurisdiction of the trial court has, as its basis, the fact 
that, as appears from the petition, defendant is domiciled in the parish of Orleans, 
where, it is urged, it should be sued, instead of in the parish of East Eaton 
Rouge, where plaintiff received his injuries. 

It is a general rule in civil matters that one must be sued at his domicile. 
Code of Practice, art. 162. However, to this rule there are a number of excep- 
tions. Among these exceptions is the one numbered 10, in article 165 of the Code 
of Practice, as amended and re-enacted by Act No. 130 of 1926, which exception 
reads as follows: 

“In all suits on a policy of fire, life, marine, or accident insurance or sick 
benefit insurance, the defendant may be sued at the domicile of the insurance 
company, or in the place where its principal agency is established, or in the parish 
where the loss occurred, or in case of life insurance, at the domicile of the de- 
ceased or his beneficiary, or in the case of accident insurance, at the domicile of 
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the insured, or in the parish where the accident occurred, or in the parish where 
the accident policy was written, and in case of sick benefits at the place where 
the claimant resides at the time of his sickness.” 

{1] The petition, on the face of which the exception was tried, leaves no 
doubt that the accident occurred in the parish of East Baton Rouge, where this 
suit was instituted, and therefore it would seem that the suit was properly brought 
there. But defendant contends that the policy, written by it, is liability insurance 
and not accident insurance, and, as liability insurance is not named in the ex- 
ceptions to the general rule, fixing the place where one should be sued, the ex- 
ceptions to that rule do not apply in this case. The petition, however, makes it 
clear that while the policy was written primarily to indemnify Richard for loss 
for accidental injury caused by him, yet, in obedience to Act No. 253 of 1918, 
the policy contains a clause, quoted above, granting an action to the injured per- 
son or his heirs against the company, under the terms of the policy, for an amount, 
not exceeding the limits of the policy, in the event of the insolvency or bank- 
ruptcy of the insured. This makes the policy, under the conditions named, inure 
to the benefit of the injured party, and makes it, in effect, one of accident insur- 
ance in favor of the person injured, when the accident is caused by the insolvent 
or banrupt. Therefore, the suit comes clearly within the tenth exception to the 
general rule of domicile, established in article 165 of the Code of Practice. We 
need not go further and decide whether or not liability insurance against loss, by 
reason of injury by accident, may be classed as accident insurance within the 
meaning of the tenth additional exception to the general rule of domicile, quoted 
supra. The exception to the jurisdiction was properly overruled. 

[2] The exception of nonjoinder seems to rest upon the fact that the trustee 
of Richard’s bankrupt estate was not made a party to the suit. The theory of the 
exception is that as the indebtedness here sued upon is an indebtedness of Rich- 
ard, so also is anything payable under the policy an asset of the bankrupt estate, 
and recoverable only by the trustee. As we have said, in passing on the pre- 
ceding exception, when Richard was adjudicated a bankrupt, under the terms of 
the policy, the policy inured to plaintiff, and became payable to him as much so 
as if it had been originally issued to him to insure him against accidental per- 
sonal injury that might be caused by Richard. In these circumstances, there was 
no occasion to make the trustee a party to the suit. 

{3, 4] There is no merit in the exception of want of interest in plaintiff and 
the exception of no cause of action, as sufficiently appears from the statement of 
the case and what we have already said. These two exceptions are not discussed 
in defendant’s brief. They were properly overruled. 

Following the overruling of these exceptions, defendant filed its answer. In 
it, defendant admits the material allegations of plaintiff’s petition, but denies 
that plaintiff was Kichard’s guest at the time ot the accident, and sets up con- 
fessedly the same defenses that Richard pleaded in plaintiff’s suit against him, in 
which plaintiff recovered the $12,000 judgment. In short, defendant proposed to 
try again the suit against Richard in the suit against it. 

Plaintiff ruled defendant to show cause why the averments in its answer, 
setting up the same defenses that Richard had set up in the case against him, 
should not be struck from the answer, and judgment rendered in his favor 
against defendant. The trial judge struck the averments from the answer, and 
rendered judgment for plaintiff for the amount demanded in his petition, the judg- 
ment resting upon the face of the papers. 


[5] Defendant urges that it was not a party to the suit against Richard, 
though concedes that, in pursuance of its policy obligations, it defended that suit 
in the name and behalf of Richard, through its counsel. Therefore, defendant ad- 
mits that it had notice of the pendency of the suit. Having had notice of the 
pendency of the suit, no matter how obtained, and having failed to intervene 
in the suit and set up such defenses as it saw proper, though having had full 
opportunity to do so, it is, in this class of litigation, bound by the result. Quoting 
from New Orleans Great Northern Railroad Co. v. S. T. Alcus & Co., 159 
La. 36, 105 So. 91, 94, in which a similar point was decided, it was said: 

“Defendant company is therefore concluded as to all questions determined 
therein [referring to a prior suit] which are material to a recovery against it. 
Fidelity & Deposit Co. v. Hardman et al., 132 La. 525, 61 So. 559. 
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“The rule is thus stated in Washington Gaslight Co. v. District of Columbia, 
161 U. S. 316, 16 S. Ct. 564, 40 L. Ed. 712, through White, J., as the organ of 
the court: 

“*As a deduction from the recognized right to recover over, it is settled that 
where one having such right is sued, the judgment rendered against him is con- 
clusive upon the person liable over, provided notice be given to the latter, and 
full opportunity be afforded him to defend the action.’ 

“In the same opinion, the court cited the Oceanic Steam Navigation Co. Case, 
144 N. Y. 663, 39 N. E. 360, in which the rule is thus stated: 

“It is sufficient that the party against whom ultimate liability is claimed is 
fully and fairly informed of the claim, and that the action is pending, with full 
opportunity to defend or to participate in the defense. If he then neglects or re- 
fuses to make any defense he may have, the judgment will bind him in the same 
way and to the same extent as if he had been made a party to the record.” 

The rule thus announced fits the fact of this case perfectly. 

It may be said, in passing, that the case of plaintiff against Richard, in which 
the $12,000 judgment was recovered, was on devolutive appeal, affirmed by the 
Court of Appeal, First circuit (129 So. 250), and, on a writ of review granted 
to that court, was affirmed on its second hearing in this court, by judgment this 
day rendered. See Lawrason v. Richard (La. Sup.) 135 So. 29. 

The judgment herein is affirmed. 

Brunot, J., dissents. 


I1.EACH v. PEOPLE’S FIRE INS. CO. No. 407. 
Supreme Court of New Jersey. Aug. 14, 1931. 
155 Atlantic Reporter 773. 
1. INSURANCE 

Where automobile fire insurer did not give notice requiring formal proof of 
loss, insured could recover notwithstanding formal proof of loss was not given 
as required by policy (Comp. St. Supp. §§ 99—115a, 99—115b). 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 

3. INSURANCE. 

In action on automobile fire policy, instruction regarding sufficiency of proof 

of loss held not erroneous 
The instruction was, in substance, that insurer contended that, be- 
cause of failure to send in formal proof of loss, insured was not entitled 

to recover, but that insured had testified that she wrote letter in which 

she said her truck was burned, and that, as result of burning, it was total 

loss, and that, if jury found letter was written, court would say that it 
was sufficient proof of loss for jury to bring in verdict for insured. 

(For other cases, see Insurance, Dec. Dig. §669[3].) 

Appeal from District Court. 

Action by Elsie V. Leach against the People’s Fire Insurance Company. 
From a judgment for plaintiff defendant appeals. 

Affirmed. 

Argued May term, 1931, before Campbell, Lloyd, and Bodine, JJ. 

Richard Stockton, of Newark, for appellant. 

Ralph FE. Giordano, of Orange, for appellee. 

PER CURIAM. 

This is an appeal from a judgment in an action to recover under a policy 
of insurance for loss of an automobile truck by fire. The cause was tried by 
the district court judge and a jury, and resulted in a judgment in favor of the 
plaintiff assured for $350. The amount of the policy was $500. 

[1] The first ground for reversal is error in refusing to nonsuit. 

That motion was based upon the ground “that the policy required proof of 
loss within sixty days after the less or damage, unless such time is extended in 
writing by this company, the assured was required to submit to this company 
proof of loss signed and sworn to by the assured, stating the time and place and 
cause, etc. On the plaintiff's testimony it is admitted that a proof of foss was 
not filed with the company. There is no proof of any waiver of that provision 
in the policy and on that ground I would ask a non-suit.” 
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Admittedly immediate notice of the loss was given by the insured to the 
insurer. This was effective because it immediately brought to the scene of the 
fire the adjuster of the defendant company, one Alexander. The fire took place 
June 26, 1930, and this adjuster was at the place of the fire the next day. 

It is equally true and uncontradicted that no formal proof of loss was filed. 

Under P. L. 1911, p. 717, chapter 340 (Comp. St. Supp. §§ 99—115a, 99—115b), 
none is required, notwithstanding a requirement to the contrary in the contract, 
unless the insurance company shall, after loss, give sixty days’ notice that it 
requires such proof. The evidence in this case is entirely barren of any such 
notice or requirement by the defendant company. 

Under such conditions it was not error to refuse to nonsuit. 

[2] The next ground is error in the “discourse” during the trial upon the 
part of the trial judge in refusing to nonsuit 

The language which is the subject of this attack was: “Ordinarily in an 
insurance policy all of the conditions set forth should be lived up to, and in this 
proof of loss paragraph it says that within sixty days the assured shall render 
a statement to the company, signed and sworn to, stating the place, time and 
cause of the loss or damage. ‘This, apparently, was not done in this case, and 
the purpose, of course, is to inform the insurance company to what extent the 
insurance company must or should be liable for damage by fire. In this case 
the representative of the insurance company was notified verbally and imme- 
diately reported to the garage and personally observed the damaged truck, which 
apparently was a total loss, and there was no necessity for a detailed proof of 
damage. Ordinarily a question of this kind is a question of law for the court, 
but under the circumstances, I intend to put it to the jury in order to let them 
determine whether or not the proof offered covers the facts set forth in the 
insurance policy.” 

Having in mind the provisions of the statute of 1911, supra, and the proofs 

in this case, we are entirely unable to see how any harmful, prejudicial error 
was caused by these remarks of the trial judge. 
[3] The next ground is that there was error in instructing the jury as fol- 
lows: “The company then comes in and says that because of the failure to 
send in a formal proof of loss, she is not entitled to recover; that she must send 
this proof of loss in within sixty days, otherwise the defense is, she cannot re- 
cover. In these policies they have a lot of provisions and you are supposed to 
follow them, and to follow them in great detail means considerable trouble. But 
in a wavy you should follow them. Of course they contend that Elsie Leach, 
having charge of insurance policies, should have known what to do, but she 
testified she wrote a letter in which she said her truck was burned and_ that 
as a result of this burning it was a total loss. There was some search for it 
but it was not found and I do not know whether the attorney for the defend- 
ant is conceding that such a letter was written. If you do say that is was 
written, I would say that it is sufficient proof of loss for vou to bring in a ver- 
dict, if you find her entitled to a verdict.” 

We are unable to see how there was anything erroneous or harmful in this 
instruction. Again referring to the act of 1911, supra, and the proofs, we think, 
as a fact, that the instruction was more liberal toward the appellant company 
than otherwise. 

[4] The next ground is also directed at an instruction to the jury, as fol- 
lows: “There is some talk about damages. The defense claims that each year 
the damages should be changed and diminished somewhat from what it was the 
year before. The plaintiff says this is the custom. There is testimony that 
Bush, who has left and is not around here, asked $900 for the truck and Mr. 
Konner testified that it was worth $600 in his opinion. The policy calls for 
$500 so it is for you to say what you would consider the plaintiff should have 
if you say that she is entitled to anything. If you find that she is entitled to 
the judgment bring in a verdict for what you consider the judgment should be.” 

This instruction may be somewhat legally inartistic but we are unable to 
comprehend how it was harmful to appellant. The limit of its responsibility 
under its contract of insurance was $500. Actually by the terms of that con- 
tract its liability was “an amount not exceeding the actual cash value of the 
property at the time any loss or damage occurs.” There was an objected to but 
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otherwise uncontroverted proof that $900 had been asked for the truck, and that 
it had a worth and value of $600 immediately before the fire. The verdict was 
for $350. 

[5] The remaining ground is not a proper ground of appeal. It is that the 


finding of the jury is against the weight of the evidence upon the question that 
the truck destroyed is the one that is insured. 


The judgment under review is affirmed. 


ENGLANDER y. SPRINGFIELD FIRE & MARINE INS CO. et. al. 
Supreme Court, Appellate Division, Third Department. 
May 13, 1931. 
251 New York Supplement 298. 
1. INSURANCE. 
Complaint held to state cause of action on fire policy and not on adjustment 
of loss. 

Complaint contained all allegations appropriate to action on policy, 
and also alleged that the insurance company adjusted loss at $3,129, ac- 
cepted remains of insured property, prepared and caused proofs of loss 
to be executed, received and accepted them, and promised and agreed to 
pay the sum of $3,129, but did allege that plaintiff agreed to accept such 
sum or that the policy was surrendered and canceled. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE. 

Acceptance and retention of proof of loss, without objection, waived defects 
therein, but not invalidity of fire policy not known to insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 396[1], 560[1].) 

3. INSURANCE. 

Nonpayment of premium was not defense to action on fire policy; insurer hav- 
ing right of action or set-off. 

(For other cases, see Insurance, Dec. Dig. § 616.) 

Hill, J., dissenting. 

Appeal from Special Term. ; 

Action by Ida Englander against the Springfield Fire & Marine Insurance Com- 
pany and another. From an order, so far as it denies her motion to strike out in- 
surance company’s third defense, plaintiff appeals, and from such order, so far as 
it grants plaintiff's motion to strike out said defendant’s first, second, and fourth 
separate defenses, such defendant appeals. 

Reversed in part, and affirmed in part. 

Argued before Van Kirk P. J., and Hinman, Whitmyer, Hill, and Rhodes, JJ. 

Isadore Rothenberg, of Monticello, for plaintiff. 

Frederick T. Case, of New York City, for defendant insurance company. 

Wuitmyer, J. 

Plaintiff moved to strike out the defendant insurance company’s first, second, 
and fourth separate defenses, as insufficient in law, and the third on the ground, 
that it does not state facts sufficient to constitute a cause of action. 

All were stricken out except the third, and the insurance company is appealing 
from the order, so far as it strikes out the first, second, and fourth, and plaintiff 
is appealing therefrom so far as it refuses to strike out the third. 

The insurance company had issued a fire insurance policy, effective for one 
year from May 30, 1930, to the Uneeda Motor Bus Company, Inc., and to the de- 
fendant Relay Motor Truck Corporation of New York, insuring them, in an 
amount not exceeding $4,000, against loss or damage by fire to a Garford bus. 


It was burned on July 26, 1930, and the complaint alleges, was substantially 
destroyed. 


Upon the insurance company’s refusal to pay, this action was commenced by 
plaintiff, to whom the policy had been assigned. 

The separate defenses are: First, that the policy is void, because the bus was 
incumbered by a chattel mortgage; second, that there was no consideration for the 
policy, because the premium was not paid; third, that an alleged adjustment relied 
upon by plaintiff, was procured and induced by material misrepresentations and con- 
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cealments; and, fourth, that there was a breach of warranty as to the purchase 
price and the time of purchase of the bus. 

[1] The order was made on the theory that the action is on the adjustment and 
not on the policy. 

It is on the policy. Steinberg v. Boston Insurance Co. 144 App. Div. 110, 128 
N. Y. S. 994. 

The complaint contains all of the allegations appropriate to such an action, 
and it would be necessary to treat most of them as surplusage, if it is on the ad- 
justment. 

The allegations that the insuranee company adjusted the loss at $3,129, ac- 
cepted the remains of the bus, prepared and caused proofs of loss to be executed, 
received and accepted same, and promised and agreed to pay the sum of $3,129, do 
not show a new and independent contract. There is no allegation that plaintiff 
agreed to accept. Nor was the policy surrendered and canceled. 

According to the complaint, the actual damage was $3,129, which the company 
agreed to pay and what was done was nothing more than to ascertain and fix the 
loss in accordance with the provisions of the policy. 

[2] The acceptance and retention of the proof of loss, without objection, 
amounted to nothing more than a waiver of defects in the proof of loss, and not 
to a waiver of an invalidity in the policy, not known to the aan Weed v. 
Hamburg-Bremen Fire Ins. Co., 133 N. Y. 394, 407, 31 N. E. 231; Gray v. Ger- 
mania Fire Ins. Co., 155 N. Y. 180, 184, 49 N. E. 675. 

[3] It follows that the separate eas are good as matters of pleading, ex- 
cept the second as to nonpayment of the premium for which the insurer has a right 
of action and is claiming as a set-off in its partial defense. Therefore the order 
should be reversed as to the first and fourth separate defenses and affirmed as to 
the second and third, with $10 costs and disbursements. 

Order modified by denying the motion as to the first and fourth defenses, and, 
as so modified, affirmed, with $10 costs and disbursements to the defendant-appell- 
ant. 

All concur, except Hill, J.. who dissents and votes for affirmance. 





JONES v. AMERICAN EMPLOYERS’ INS. CO. 
Supreme Court, Special Term, Schenectady County, Aug. 7, 1931. 
252 New York Supplement 250. 
1. INSURANCE. 


Automobile liability insurer, sued on policy by judgment creditor of insured, 
may set up any defense available against insured. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

2. INSURANCE. 

Illegal operation of automobile in city after dark by 16 year old holder of 
junior operator’s license held sufficient defense to action on liability policy (Vehicle 
and Traffic Law, § 20; Insurance Law, § 109). 

The policy provided that it should not cover when automobile was 
being operated by any person contrary to law as to age, and driver’s 
license prohibited him from driving car within city limits at any time or 
elsewhere from one-half hour after sunset until one-half hour before sun- 
rise, unless accompanied by his parent, guardian, person with whom he 
lives, or husband or wife of such guardian or person. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Action by Julia Jones against the American Employers’ Insurance Company. 
On plaintiff’s motion to strike out a defense alleged in the answer. 

Motion denied. 

James C. Cooper, of Schenectady (Jacob M. Frankel, of Schenectady, of 
counsel), for motion. 

Ainsworth & Sullivan, of Albany, opposed. 


HEFFERNAN, J. 

On August 28, 1929, defendant entered into a contract of insurance with 
Bessie C. Eldred covering her automobile, by the terms of which defendant under- 
took to insure her against liability imposed by law on account of bodily injuries, 
including death, accidentally sustained by reason of the operation of such auto- 
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mobile. The policy contained a limitation of $5,000 to any one person. The insur- 
ance was. subject to certain conditions, among others, the following: 

“This policy shall not cover: 

“a. When any of said automobiles are being (1) operated by any person con- 
trary to law as to age.” 

For the purpose of this motion’ and in amplification of the pleadings, the 
parties‘ have stipulated that the policyholder had a son not quite seventeen years 
of age on December 15, 1929, This boy had a junior operator's license which had 
been duly issued to him by the bureau of motor vehicles of this state pursuant 
to the provisions of section 20 of the Vehicle and Traffic Law. That license was 
issued subject to rules and regulations established by the commissioner of motcr 
vehicles. Among other regulations the license contained the following restrictions: 

“Restricted territory of driving. 

“Licensee may not drive or operate at any time within the limits of any City. 

“Restriction as to driving unaccompanied. 

“Licensee may not drive or operate between the hours of one-half hour after 
sunset and one-half hour before sunrise unless actually accompanied by his parent, 
guardian, or the person with whom he actually lives and resides, or the husband 
or wife of such guardian or person with whom he actually lives or resides.” 

On December 15, 1929, when the insurance was in full force and effect, Mrs. 
Eldred’s son, with her knowledge and consent, was operating her car within the 
corporate limits of the city of Schenectady. He was not accompanied by his 
parent, guardian, or the person with whom he actually lived and resided or by 
the husband or wife of such guardian or person with whom he lived and resided. 
While the automobile was being so operated, more than one-half hour after 
sunset, through the negligence of the operator, it collided with plaintiff as a result 
of which she sustained personal injuries. Thereafter she instituted an action 
against the mother and son and recovered a judgment against them for the sum 
of $10,541.92. The defendants in that action were insolvent and an execution 
issued against them was returned unsatisfied. Thereupon plaintiff instituted this 
action against defendant, pursuant to section 109 of the Insurance Law, to recover 
the amount specified in its policy of insurance. 

The insurer is defending upon the zround that there was a breach of 


a 
condition which vitiates the policy. 


In its answer it alleges as a complete defense 
that, at the time plaintiff sustained her injuries the automobile was being operated 
in violation of the terms of its policy in that it was being illegally operated by 
Mrs. Eldred’s son, a minor of the age of sixteen years, contrary to and not 
within the provisions of the Vehicle and Traffic Law and regulatory rules made 
by the commissioner of motor vehicles pursuant thereto. Plaintiff has moved to 
strike out this defense as insufficient in law. 

[1] No question of waiver is involved in this case. The defendant is entitled 
to avail itself of any defense, in this action brought against it by a judgment 
creditor, which it could have urged in defense of an action against it brought 
hy the insured. Gerka vy. Fidelity & Casualty Co. of New York, 251 N. Y. 51, 
167 N. E. 169. 


}2| It seems to me that the only question which this litigation 


presents is 
whether the car of the policyholder at the time plaintiff sustained her injuries 
was being “operated by any person contrary to law as to age.” Plaintiff contends 
that defendant is liable, and that, in order to relieve it of responsibility here, the 
court must read into the provisions of the policy, not only the words, “contrary to 
law as to age,” but also the words “contrary to law as to place.” That reasoning 
is fallacious. There is no ambiguity in the policy language in this case. The 
insured car was not to be operated contrary to law as to age. To operate the 
car in a city and later than one-half hour after sunset it was mandatory that 
the operator be eighteen years of age. No license to so operate could be granted 
to one under that age. Vehicle and Traffic Law, § 20. Unquestionably, when 
the Legislature authorized junior licenses, it had in mind the needs of those in 
rural communities. It recognized the necessity for the use of the family car by 
children between the age of sixteen and eighteen in order to reach school and 
church and to assist in the performance of duties in connection with the manage- 
ment of the farm. It also recognized that the automobile is a dangerous instru- 
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mentality and prohibited its operation, in cities and after dark unless accompanied, 
by those of tender years. 

At the time and place of the accident out of which this action arose the 
driver of the car had no legal right to operate it. At that time and place he 
was an unlicensed operator because of his age. The insurance contract excluded 
coverage when the car was being operated contrary to law as to age. When the 
insured accepted the policy she did so subject to its unambiguous provisions. 
The operation of her car under the circumstances disclosed here was a violation 
of the provisions of her contract with defendant, and consequently the defense 
sought to be stricken out is sufficient. 

The motion is therefore denied. 


GREEN v. CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN. 
No. 5943. 
Supreme Court of North Dakota. 
Aug. 1, 1931. 
Rehearing Denied Aug. 22, 1931. 
237 Northwestern Reporter 794. 
1. INSURANCE. 

Automobile owner's violation of statute respecting registration, certification 
and transfer of title ie/d not to prevent him from establishing ownership in suit 
on theft policy (Laws 1927, c. 180, §§ 1, 3, 4, 6, 10, 18, 19). 

Syllabus by the Court. 
The fact that the owner of an automobile violates the provisions of 

the Uniform Motor Vehicle Anti-Theft Act (chapter 180, Sess. Laws 

1927), with respect to registration, certification of title, and transfer of 

title, does not operate to prevent him from establishing his ownership of 

the automobile in a suit on a policy of insurance which provides that 

“the policy shall be void if the interest of the assured in the subject of 

the insurance be or become other than unconditional and sole lawful 

ownership.” 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

2. TRIAL. 

Party conceding matcrial fact put in issue by his pleading cannot urge error 

because of withdrawal of issue from jury. 
Syllabus by the Court 
Where, on the trial of a cause, a material matter of fact, though put 

in issue by his pleading, is conceded or admitted by a party, he cannot urge 

error because the court withdraws the same from the consideration of 

the jury. 

(For other cases, see Trial, Dec. Dig. § 192.) 

\ppeal from District Court, Ward County; George H. Moellring, Judge. 

\ction by Tom Green against the Connecticut Fire Insurance Company of 
Hartford, Conn., to recover on an automobile theft insurance policy. From 
judgment for plaintiff, defendant appeals. 

\ffirmed. 

Holt, Frame & Nilles, of Fargo, for appellant. 

B. H. Bradford, of Minot, for respondent. 

NUESSLE, J. 


The plaintiff lived at Minot, in Ward county. In August, 1926, he bought a 
Buick automobile. He registered it with the state department in the name of his 
brother, who resided at Flaxton, in Burke county, some distance from Minot. 
When the Uniform Motor Vehicle Anti-Theft Act, enacted as chapter 180, Sess. 
Laws 1927, went into effect, plaintiff caused his brother to apply for the certificate 
of title thereby required, and such certificate was issued to him. Thereafter 
applications for renewals of registration were applied for and made in the name 
of his brother. Thus the matter stood when on June 21, 1929, plaintiff insured the 
automobile in the defendant company against theft, robbery, and pilferage. The 
policy ran to the plaintiff with loss payable to him. In his application therefor 
plaintiff represented that he was the owner of the machine, and that there was 
no lien, mortgage, or other incumbrance thereon. The policy provided it showld 
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be void “if the interest of the Assured in the subject of this insurance be or 
become other than unconditional and sole lawful ownership.” At the time the 
policy was procured, or shortly thereafter, plaintiff told the assured’s agent, who 
issued the policy to him, that the machine was registered in the name of his 
brother, but that he was getting a transfer and would record the transfer. On 
July 1st he obtained from his brother a bill of sale of the car, but procured no 
assignment of the certificate of title. On the night of July 3lst, plaintiff left 
the car standing on the street in front of the residence where he roomed. In 
the morning the car was gone. He testified it was taken without his knowledge or 
consent, and that he immediately notified the police and the sheriff, as well as 
the defendant company. About a week thereafter the car was found in the 
Missouri river, some 60 miles from Minot. The new tires which were on it when 
it disappeared had been removed and old ones placed thereon. The car was so 
badly damaged that it was worthless. Plaintiff duly filed his proof of loss and 
made demand upon the company for payment of the same. This demand was 
refused and this action resulted. The case was tried to a jury, and _ plaintiff 
had a verdict. Judgment was entered thereon, and this appeal is from said 
judgment. 

When the case was submitted to the jury the trial court charged that there 
were but two questions to be submitted: First, as to whether the plaintiff was 
the owner of the car, and, second, if the jury found he was, as to what its value 
was at the time it was taken. 

The following provisions of the Uniform Motor Vehicle Anti-Theft Act, 
chapter 180, supra, are pertinent in a consideration of this case: 

“Section 1. (e) ‘Owner.’ A Person who holds the legal title to a vehicle 
or in the event a vehicle is the subject of an Agreement for the conditional sale 
or lease thereof with the right of purchase upon performance of the conditions 
stated in the agreement and with an immediate right of possession vested in the 
conditional vendee or lessee, or in the event a mortgagor of a vehicle is entitled 
to possession, then such conditional vendee or lessee or mortgagor shall he deemed 
the owner for the purpose of this act. 

“Section 3. (a) The Department shall not after July 1, 1927, register or 
renew the registration of any motor vehicle, unless and until the owner thereof 
shall make application for and be granted an official certificate of title for such 
vehicle or present satisfactory evidence that a certificate of title for such vehicle 
has been previously issued to such owner by the Department. 

“(b) The owner of a motor vehicle registered in this state shall not after 
July 1, 1927, operate or permit the operation of any such vehicle upon any highway 
without first obtaining a certificate of title therefor from the Department, nor 
shall any person operate such vehicle upon the highways knowing or having 
reason to believe that the owner has failed to obtain a certificate of title 
therefor and any person violating this subsection shall be punished as provided in 
section 19 of this act. 

“Section 4. (a) The application for a Certificate of Title shall be made upon 
the appropriate form furnished or approved by the Department and shall contain 
a full description of the motor vehicle including the name of the maker, the engine 
and serial numbers and any distinguishing marks thereon and whether the vehicle 
is new or used, together with a statement of the applicant’s title and of any liens 
or encumbrances upon said vehicle and the name and address of the person to 
whom the Certificate of Title shall be delivered and such other information as 
the Department may require and every :pplication shall be accompanied by a 
fee of one dollar, which shall be in addition to any fee charged for the registration 
of such vehicle. * * * 


“(b) The owner shall verify every application for a Certificate of Title before 
a person authorized to administer oaths, and officers and employees of the Depart- 
ment designated by the Registrar are hereby authorized to administer oaths and 
it is their duty to do so without fee for the purpose of this act. 


“Section 6. (a) The owner of a motor vehicle for which a certificate of 
title is required hereunder shall not, after July 1, 1927, sell or transfer his title 
or interest in or to such vehicle unless he shall have obtained a certificate of 
title thereto nor unless having procured a certificate of title he shall in every 
respect comply with the requirements of this section and any person who violates 
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the provisions of this section shall be guilty of a misdemeanor and upon convic- 
tion shall be punished as provided in section 19 of this act. 

“(b) The owner who sells or transfers his title or interest in or to such motor 
vehicle after July 1, 1927, shall endorse an assignment and warranty of title 
upon the certificate of title for such vehicle with a statement of all liens or 
encumbrances thereon (which statement shall be verified under oath by the owner) 
and the owner shall deliver the certificate of title to the purchaser or transferee 
at the time of delivering the vehicle. 

“(c) The transferee * * * shall thereupon present such certificate endorsed 
and assigned as aforesaid to the Department accompanied by a transfer fee of one 
dollar and make application for and obtain a new certificate of title for such 
vehicle. 

“Section 10. It shall be unlawful for any person knowingly to make any 
false statement in any application or other document [required] by the terms of 
this act and any person violating this provision shall upon conviction be punished 
as provided in section 18. 

“Section 18. Any person convicted of making a false statement in any applica- 
tion or document under Section 10 of this act shall be punished by a fine of not 
more than one thousand dollars or imprisonment for not more than one year or by 
both such fine and imprisonment. 

“Section 19. (a) It shall be a misdemeanor for any person to violate any of 
the provisions of this act unless such violation is by this act or other law of this 
state declared to be a felony. 


__ “(b) Unless another penalty is in this act or by the laws of this state pro- 
vided, every person convicted of a misdemeanor for the violation of any provision 
of this act shall be punished by a fine of not more than five hundred dollars or by 


imprisonment for not more than six months, or by both such fine and imprison- 
ment.” 


[1] Appellant grounds this appeal on two propositions: First, that the plaintiff 
was not the sole and unconditional owner of the automobile, since there had been 
no compliance with the provisions of the Motor Vehicle Anti-Theft Act, and that 
therefore the policy was void. Second that the trial court erred in failing to sub- 
mit to and in withdrawing from the jury the question as to whether the car was in 
fact stolen. 

When the plaintiff bought the automobile he caused it to be registered in his 
brother’s name. We do not know, nor are we here concerned, with his reasons for 
so doing. When the Anti-Theft Act went into effect he caused the certificate of 
title to be issued in his brother’s name, and thereafter annually until the car was 
taken he caused applications to be made for and renewals of registration to be made 
in his brother’s name. Thus on the public record the title stood in his brother’s 
and not in his name. Nevertheless, the fact is that the car was his. He bought it, 
paid for it, kept possession of it, and he alone used it. While his conduct with re- 
spect to the car after the Anti-Theft Act went into effect was illegal nevertheless 
it did not operate to divest him of his ownership of the car. That he never pro- 
cured an assignment of the certificate of title nor in other respects complied with 
the act made no difference as to this ownership. Though he was in fact the owner, 
title to the car stood in his brother’s name, so he procured a bill of sale from his 
brother. This vested unconditional title to the car in him unless his noncompliance 
with the provisions of the statute operated to the contrary. The fact that the trans- 
action was not in accord with the staute did not necessarily render it void. The 
general rule is that an illegal contract is void and unenforceable. However, there 
are exceptions to the rule. The transaction here was not in itself evil. Its vice 
was that it was not effectuated in the manner required by the statute. The statute 
imposed a penalty for failure to comply with its terms. That penalty was fine and 
imprisonment. It did not also fix as a penalty that any transaction not in accord 
with its terms should be void. Not having done so in express terms we must as- 
sume that the Legislature did not intend invalidity should be consequent on trans- 
gression of the statute. See McCabe v. Williams et al., 45 N. D. 330, 177 N. W. 
378; Dunlop v. Mercer, 156 F. 545, 86 C. C. A. 435; Williams v. Stringfield, 76 Colo. 
343, 231 P. 658. Accordingly we hold that the unconditional and sole lawful own- 
ership of the automobile was in the plaintiff, and that the policy is valid and en- 
forceable as against the company. 
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[2] The second point made by the appellant is that the court erred in not sub- 
mitting to the jury the question as to whether the car was stolen and in assuming 
this to he the fact in his instruction. During the trial of the case the plaintiff testi- 
fied it was stolen. The defendant moved that this testimony be stricken from the 
record on the ground that the statement was a conclusion of the witness, and the 
motion was granted. Thereafter evidence was offered tending to show that the 
plaintiff left the car in the street in front of his residence; that during the night 
it was taken without his knowledge or consent; that he did not know who took it 
or where it was: that he at once notified the authorities that it was stolen; and 
that it was discovered a few days thereafter sixty miles away in the Missouri 
river, ruined and worthless. The defendant now insists that on the record there 
was a question for the jury as to whether the car was stolen; that though there 
was no affirmative testimony to establish the contrary, nevertheless the jury might 
not have believed it was stolen, and, if the question had been submitted to them, 
might have found it was not. Even so, we do not think that the defendant is in a 
position to complain. Other than the specific denial in theeanswer, the only indica- 
tion tending to show that the defendant contested the allegation of theft is the ob- 
jection to the statement of the plaintiff that the car was stolen on the ground that 
it was a mere conclusion. This, however, was at the threshold of the case. No- 
where thereafter was any point made that the claim of theft was challenged. The 
only evidence offered by the defendant was evidence touching the questions of the 
ownership aud value of the car. Though the defendant submitted various re- 
quests for instructions, none of these referred to the question of the theft of the 
car. After a consideration of the whole record the other members of this court 
are of the opinion (the writer hereof doubting) that the claim of theft was at 
least tacitly aie and so the trial court was warranted in withdrawing the 
question from the jury. A matter concerning which there is no controversy need 
not and should not be submitted to the jury. Ziebarth y. Ziebarth, 52 N. D. 439, 
203 N. W. 192. 

Judement affirmed. 

Christianson C. J., and Burr, Birdzell, and Burke, JJ., concur. 

MAKRANSKY et al., to Use of HUYLER, v. WESTON et al. 
Supreme Court of Pennsylvania. tube 27, 1931 


155 Atlantic Reporter 741. 
3. INSURANCE. 


Insurer paying truck shipper loss from stolen goods and assigned shipper’s 
action could recover against delivery truck carrier, notwithstanding insurer also 
insured initial truck carrier. 

Shipper’s policy insured against loss caused by theft of an entire 
shipping package and pilferage while me ‘rchandise was in custody of any 
common carrier, and the initial truck carrier was insured by the same in- 
surer against liability from loss of goods while in its custody or poses- 
sion. The evidence showed that the payment to the shipper was mad 
on the policy of the shipper, and not on the policy of the initial truck 
carrier, nor on the initial truck carrier’s behalf. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. INSURANCE. 

Insurer paying loss is subrogated to insured’s rights against third persons 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Court of Common Pleas, Philadelphia County: Horace Stern, 
President Judge. 

Action by Simon Makransky and others, copartners trading as S. Makran- 
sky & Sons, to the use of Rollin M. Huyler, against Richard Weston and an- 
other, copartners trading as the Arcade Motor Transportation Company. From 
the judgment, defendants appeal. 

Affirmed. 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, and 
Maxey, JJ. 

Nathan Griffith, Morris & Kirby, and Edmund W. Kirby, all of Philadelphia, 
for appellants. 
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Herman H. Krekstein (of Cohen, Schweidel & Krekstein), of Philadelphia, 
for appellee. 

Maxey, J. 

This is an action in assumpsit to recover from the defendants the sum of 
$4,742.82, with interest, on account of loss of goods which had been consigned 
to the legal plaintiffs S. Makransky & Sons, of Philadelphia, by the American 
Woolen Company, of New York. The goods were delivered to the Pyramid 
Motor Freight Corporation, a common carrier (hereinafter called the Pyramid 
Company) in New York City. The Pyramid Company turned the goods over to 
the Arcade Motor Transportation Company (hereinafter called the Arcade Com- 
pany) for transportation to Philadelphia, from which latter company the 
goods were stolen in transit. Subsequent to the loss of the goods, the legal 
plaintiffs, Simon Makransky. Harry Makransky, Edward Makransky, and Louis 
Makransky, trading as S. Makransky & Sons, assigned to Rollin M. Huyler, the 
use plaintiff all of their right, title, and interest in and to the claim and cause 
of action against the defendants. The identity of the goods and the loss and 
damage were all admitted in the pleadings. 

The defense was that the Pyramid Company did not turn the goods over to 
the Arcade Company, but leased the truck from which the goods were stolen 
from the Arcade Company, which also provided the driver of the truck. There 
was offered in evidence a written contract made by the Pyramid Company and 
the Arcade Company. In this contract the Arcade Company agreed to haul the 
goods from New York to Philadelphia for a consideration of $40 per load. This 
agreement was in the first instance oral, but a day afterwards was put in writ- 
ing. 

[1, 2] The defendants asked a witness to testify as to “what is the custom 
and arrangement between the various companies such as yours [the Arcade 
Company] and such as the Pyramid for transporting merchandise to and from 
Philadelphia and New York with respect to the situation where they have a 
shipment when all of their trucks are in use and they want another truck; what 
is the custom between the companies as to the obtaining of another truck and 
the furnishing of another truck.” The objection to this was sustained. 

The defense also contended that the loss of the legal plaintiffs S. Makransky 
& Sons had been paid by the Pyramid Company through its insurer. The manager 
of the Continental Insurance Company testified that the loss had been paid under 
a policy of group insurance which insured the Philadelphia Clothing Manufac- 
turers’ Association, Inc., of which the plaintiffs were members. It also appeared 
that the same insurance company represented the Pyramid Company, but that 
no loss was paid under that policy. The legal plaintiffs upon being paid their 
loss assigned their claim to the use plaintiff, Rollin M. Huyler, as above stated, 
a representative of the insurance company. The court gave binding instructions 
for the plaintiff. 

Defendants’ offer as to custom in the trade was properly excluded. In the 
first place, it had not been pleaded. In the second place, if customary usage 
had been properly pleaded by the defendant, the offer of evidence to sustain 
the plea would have been insufficient and incompetent. A custom in order to 
be considered in construing a contract must be shown to both parties to a con- 
tract, or so well established, general, and uniform that the parties are presumed 
to act and contract with reference to it. Miller v. Wiggins, 227 Pa. 564, 76 A. 
711, 19 Ann. Cas. 942. “Particular usages and customs of trade or business must 
be shown to have been known by the parties to be affected by them or thev 
will not be binding, unless they are so notorious, uniform and well established 
that a knowledge of them will be presumed.” 17 Corpus Juris, 458, § 18. The 
court below in its charge to the jury well said: “There has been some attempt 
on the part of the defendant to show that this transaction was in effect a hiring 
by the Pyramid Company of the truck and chauffeur belonging to the Arcade 
Company, that all that the Pyramid Company did was to take over the truck 
and the chauffeur but did not enter into an independent contract with the Arcade 
Company for the transportation of the goods. Apart from the fact that there 
was no evidence offered which really substantiated that contention and apart 
from the further fact that both the oral and the written evidence as contained 
in this contract of October 29, 1925, are to the contrary, it is also to be noted 
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that there is no evidence of any kind that the chauffeur of the Arcade truck 
in running the goods from New York to Philadelphia was then and there in 
the employ of the Pyramid Company, as for example, that the Pyramid Com- 
pany had the right to give the chauffeur orders, telling him where to go, how 
to go, by what routes, what speed, and in general direct his movements.” 

The first, second, and third assignments of error are overruled. 

[3, 4] The substance of the fifth and sixth assignments of error was the 
refusal of the court to direct a verdict for the defendants on the ground that 
the loss of the legal plaintiffs was paid by the Pyramid Company. The Con- 
tinental Insurance Company of New York insured both the Pyramid Company 
and the legal plaintiffs, S. Makransky & Sons, against loss. Its policy insuring 
the Philadelphia Clothing Manufacturers’ Association, Inc., of Philadelphia, Pa., 
provides that: “Loss, if any, payable to Assured or Order direct to members 
of the above mentioned association actually owning property covered hereunder, 
as specified in the list attached hereto; on Goods and Merchandise consisting 
principally of cloth trimmings, linings, made up clothing and cut up cloth and 
any other merchandise used in connection with the manufacture of clothing.” 
This policy insures against loss caused by, inter alia, “theft of an entire ship- 
ping package, pilferage * * * while the merchandise is * * * in custody of any 
* * * common carrier.” Attached to the policy was a list of the members of 
the Philadelphia Clothing Manufacturers’ Association, Inc., showing that S. 
Makransky & Sons, legal plaintiffs, were members of the association and there- 
fore protected by this policy. The same company insured the Pyramid Com- 
pany against liability from loss of goods while in its custody or possession. The 
loss of S. Makransky & Sons was paid by the insurance company on March 
10, 1926. The evidence shows that the payment was made on the policy of the 
legal plaintiffs, and not on the policy of the Pyramid Company. The loss was 
not paid to the legal plaintiffs by or on behalf of the Pyramid Company. On 
payment of the loss, the legal plaintiffs asigned their claim to the use plain- 
tiff, a representative of the Continental Insurance Company. An action lies 
by the legal plaintiffs to the use of this assignee, Rollin M. Huyler, against the 
defendants. As the court below said: “Not only is it the law that when the 
insurance company pays a loss, it is subrogated to all rights that the insured 
had against third persons, but in this case there was a specific assignment of 
the claim, and it is on the specific assignment that the suit is being brought.” 
The fifth and sixth assignments of error are overruled. 

{5] Under the law and evidence in this case, the instruction of the court 
below to the jury to bring in a verdict for the plaintiff against the defendants, 
in the sum of $4,842.82, together with interest amounting to $1,436.59, was proper. 
The fourth assignment of error, which relates to this instruction, is overruled. 

The judgment is affirmed. 


OTT vy. AMERICAN FIDELITY & CASUALTY CO. No. 12212. 
Supreme Court of South Carolina. July 29, 1931. 
159 Southeastern Reporter 635. 
1. INSURANCE. 


Court must assume that liability policy filed with railroad commission by 
motorbus carrier was intended to effectuate purposes of statute requiring policy 
(Act April 8, 1925 [34 St. at Large, p. 255, § 5]). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Carrier’s liability policy must be construed in light of statute requiring policy 
(Act April 8, 1925 [34 St. at Large, p. 255, § 5]). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Liability policy issued to carrier to protect passengers and public must be 
construed most strongly against insurer (Act April 8, 1925 [34 St. at large, p. 
209; § 51). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. ; 

Insured’s failure to notify liability insurer of accident held not to deprive 





. 
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injured party of right of action against insurer on policy filed by insured as motor- 
bus ay with railroad commission (Act April 8, 1925 [34 St. at Large, p. 
i, 2 Ok 

This was so, notwithstanding the Act April 8, 1925 (34 St. at Large, 

p. 255, § 5) provided that the policy should contain such conditions and 

limitations as the commission might prescribe, and notwithstanding the 

policy required the insured to give immediate notice of accident to the 
insurer, since to allow the insured’s failure to give notice of the accident 

to prevent the injured person’s recovery would be to practically nullify 

the statute by making the enforcement of the rights of the person intended 

to be protected dependent upon the acts of the person who caused the 

injury. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. INSURANCE. 

Railroad commission in prescribing provisions of carrier's liability policy 
could assume that policy would be construed in accordance with established law 
and according to purpose of statute (Act April 8, 1925 [34 St. at Large, p. 255, 
§ 5]). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Richland County; M. S. 
Whaley, Judge. 

Action by J. C. Ott against the American Fidelity & Casualty Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed and remanded, with instructions. 

Cooper & Winter and J. B. McLauchlin, all of Columbia, for appellant. 

Ashley C. Tobias, Jr., and Chas. I. Dial, both of Columbia, for respondent. 

STABLER, J. 


This is an action on a liability insurance policy, issued by the American 
Fidelity & Casualty Company, and filed with the state highway commission by 
the Carolina Transit Company in accordance with section 5 of Act No. 170 of 
the 1925 Statutes (page 255), which provides that the state highway commission 
(now the state railroad commission, Acts 1928, page 1238) shall require every 
applicant for a certificate for passenger carrying vehicles on improved public 
highways of the state “to procure and nle with said commission liability and 
property damage insurance * * * on such motor vehicle or vehicles to be 
used in the service aforesaid * * * insuring or indemnifying passengers and 
the public receiving personal injury by reason of any act of negligence * * *; 
such policy * * * to contain such conditions, provisions, and limitations as the 
commission may prescribe. * * *” 


On February 13, 1928, plaintiff served on the transit company and the cas- 
ualty company a summons and complaint in a suit for damages for personal in- 
juries alleged to have been caused, on September 28, 1927, by the transit com- 
pany’s negligent operation of a bus covered by the policy. The circuit judge 
ordered a nonsuit as to the casualty company in consequence of the following 
provision in the policy: “The Company shall not be liable to pay any loss or 
shall any action be brought against the Company, to recover under this Policy 
until a final judgment shall have been recovered against the Assured in the 
Court of last resort after trial of the issue.” Plaintiff obtained judgment against 
the transit company for $1,950.00, and from this judgment there was no appeal. 

Execution was issued, but, the transit company being insolvent, was returned 
unsatisfied, whereupon plaintiff brought this action against the casualty com- 
pany to recover the amount of his judgment. The defense was failure of the as- 
sured to comply with the following provisions of the policy: “Upon the occurrence 
of an accident, the Assured shall give immediate written notice thereof, to the 
Company at its home office in Richmond. Virginia, or to its duly authorized 
agent, with the fullest information obtainable at the time. If a claim is made on 
account of such, the Assured shall give like notice thereof immediately after 
such claim is made, with full particulars. If thereafter any suit is brought against 
the Assured to enforce such claim, the Assured shall immediately forward to 
the Company at its home office every summons or other process as soon as the 
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same shall 





have been served on him. Whenever requested by the Company the 
\ssured shall aid in securing information, evidence, and the — attend- 
ance of witnesses; in effecting settlements; and in prosecuting appeals; and the 
assured shall at all times render to the Company all possible cooperation and 
assistance.” 

Plaintiff and defendant each made a motion for a directed verdict. Both 
motions were refused, the jury found for the defendant, and the plaintiff appeals. 

Respondent’s contention was, throughout the trial of the case, and is, that 
it had no notice whatever of the occurrence of the accident until the date it was 
served with the summons and complaint in the suit brought by the plaintiff against 
it and the transit company, or about four and one-half months after the acci- 
dent; that under the terms of the contract immediate notice of the accident was 
imperative and an essential element of the effective validity of the policy; and 
that, no such notice having been given, there can be no recovery against the 
insurer. 

[1-4] This position would undoubtedly be correct in a suit brought against the 
insurer by the insured, but the same rule would not necessarily apply in a suit 
by an injured member of the public. We must assume that the policy was in- 
tended, not to evade, but to effectuate the purposes of the statute in compliance 
with which it was filed, and it must be construed in the light of such statute. 
Curtis v. Michaelson, 206 Iowa, 111, 219 N. W. 49; Edwards v. Fidelity & Cas- 
ualty Company, 11 La. App. 176, 123 So. 162. The manifest purpose of the 
statute is the protection of passengers and members of the public who may be 
injured by negligence of bus operators, and a policy issued for such purpose must 
be construed most strongly against the insurer. Curtis v. Michaclson, supra. In 
the light of these principles, the matter would appear to be set at rest by the 
following provision of the policy: “The insolvency or bankruptcy.of the Assured 
shall not release the Company from any payment for which it would otherwise 
be liable under this Policy, and if such insolvency or bankruptcy shall occur and 
an execution on a judgment recovered in a suit against the Assured covered by 
this Policy is returned unsatisfied, the judgment creditor shall have a right of 
action to recover the amount of such judgment against the Company to the 
same extent that the Assured would have had to recover against the Company 
had the Assured paid the said judgment; but in no event shall the liability of 
the Company Exceed the limits expressed in the Policy.” 

This language can have no other meaning than that, under the specified con- 
ditions, a judgment creditor has the right to recover the amount of his judg- 
ment from the insurer up to the amount specified in the policy, this amount being 
limited, under another provision, to $5,000 in the case of injury or death of one 
person, the effect of the language “to the same extent,” etc., being to limit the 
amount of recovery on a judgment to $5,000, even though the injured person has 
recovered a judgment against the bus operator in excess of that amount. By 
the provision in question the insurer contracted to pay to the injured person, 
under the conditions named therein, the amount of his judgment (not the dam- 
ages he may have sustained), not exceeding $5,000. It must be borne in mind 
that the suit here is brought to recover on the judgment and not for the negli- 
eence of the instired, such negligence having been established in the former suit. 

In Edwards v. Insurance Company, supra, the policy contained the follow- 
ing provision: “If an execution on a judgment recovered in a suit against the 
assured covered by this policy is returned unsatisfied, the judgment creditor shall 
have a right of action to recover the amount of such judgment against the com- 
pany to the same extent that the assured would have had to recover against the 
company had the assured paid the said judgment; but in no event shall the com- 
pany’s liability exceed the limits expressed in this policy. The insolvency or bank- 
ruptcy of the assured shall not release the company from any payment for which 
it would otherwise be liable under this policy.” 

This language is almost identical with the language of the policy in the case 
at bar, and the court, after remarking that the law of the case is not found solely 
within the provisions of the policy, but is contained primarily in the statute, 
said: “We think that it was the purpose of the statute to create, immediately 
upon the me ning of the accident, a cause of action in the injured party against 
the insurer, if any, of the party at fault. Of -ourse, the right to present and 





Auto] Ott v. American Fidelity & Casualty Co. 1239 


enforce this cause of action is conditioned upon the obtaining of a judgment 
against the party at fault and upon unsuccessful efforts to collect that judgment, 
but these are conditions with which it is within the power of the injured party to 
comply. If he cannot comply with them he has only himself to blame.” See, also, 
Gillard vy. Insurance Company, 93 N. J. Law, 215, 107 A. 446, ana Kruger v. 
Indemnity Exchange, 201 Cal. 672, 258 P. 602, in which somewhat similar pro- 
visions of liability policies were construed. 

It is urged that it would work great hardship on the insurer to require him 
to defend a case involving an accident as to the occurrence of which he has had 
no prior notice, as he would be thus deprived of an opportunity to adequately 
prepare his defense. The same point is raised and well answered in the Edwards 
Case, in which the court said: “As to the hardship and disadvantage under which 
the insurer labors, and the difficulty under which the injured party finds himself, 
we think that the ends of justice require that the benefit of the doubt should be 
given to the injured party, who is in no way at fault, and whose loss was caused 
entirely by some one else, as against the insurer who has entered into the con- 
tract with full knowledge of the statute and for a monetary consideration.” 

Furthermore, it appears to us that to allow the insured’s failure to give 
notice of the accident to prevent the injured person’s recovery would be to 
practically nullify the statute by making the enforcement of the rights of the 
person intended to be protected dependent upon the acts of the very person who 
caused the injury. 

[5] Nor do we think the fact that the statute provides that the policy shall 
contain “such conditions, provisions, and limitations as the commission may pre- 
scribe,” changes the rules of construction or the reasons therefor in any way. 
The commission, in prescribing the provisions of the policy, had a right to as- 
sume that they would be construed in accordance with established principles of 
law and in view of the purpose of the statute, namely, the protection of the 
public. It will be observed further that, while the policy provides that “the as- 
sured, by acceptance of the policy, agrees” to the conditions specified therein, 
including the giving of immediate notice of the accident, there is no stipulation 
that innocent persons for whose benefit the policy was given should be bound by 
such conditions; and it may well be that such stipulation was omitted in view 
of the purpose of the policy under the statute and the quoted provisions as to a 
judgment creditor’s right of recovery. 

It follows, from what we have said, that plaintiff's motion for a directed 
verdict should have been granted. The judgment of the trial court is reversed, 
and the case remanded with instructions that judgment be entered up for the 
plaintiff under rule 27 of this court. 

Blease, C. J., and Carter, J., concur. 

Cothran, J. (dissenting). 

The plaintiff alleges that on or about September 28, 1927, he was injured upon 
a public highway of the state by an automobile bus, a public carrier, owned and 
negligently operated by Carolina Transit Company, and in an action against it 
he recovered a judgment of $1,950, with interest from November 19, 1928. 

In compliance with the Act of 1925, 34 Stat. 252, the Carolina Transit Com- 
pany had prior to the date of the injury sustained by the plaintiff filed with 
the railroad commission the policy required by the act, issued by the defendant 
in the sum of $10,000, “insuring or indemnifying passengers and the public re- 
ceiving personal injury by ‘any act of negligence” of the transit company. The 
policy was accepted and approved by the commission and a license granted to the 
transit company. 

The statute provides: Such policy or bond to contain such con- 
ditions, provisions, and limitations as the commission may prescribe.” (Section 5.) 

The policy contained the following provisions and conditons: 


“ 


io * * * 


(a) Upon the occurrence of an accident the assured shall give immediate 
written notice thereof to the company; 

“(b) That the assured shall give full information with reference to the acci- 
dent ; 

“(c) That the assured shall give notice of any claim made immediately after 
such claim is made, with full information thereon; 

“(d) That the assured shall forward to the company, summons or other 
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process, in the event suit shall be brought, as soon as the same shall have been 
served; 

“(e) That the assured shall aid in securing information, evidence, and the 
attendance of witnesses in effecting settlements and in prosecuting appeals, and 
the assured shall co-operate with the company, and render all possible assistance 
in the defense of any action.” 

The plaintiff first brought an action against both the transit company and 
the insurance company, but suffered a nonsuit as to the insurance company. He 
then recovered a judgment against the transit company, and had execution issued 
which was returned nulla bona. He then instituted the present action against the 
insurance company. 

The case was tried by his honor, Judge Whaley, and a jury. His honor 
charged the jury that the insurance company had the right to rely upon the pro- 
visions and conditions above set forth, and that, if they believed that they had 
not been complied with, the defendant was entitled to a verdict. The jury rendered 
a verdict in favor of the defendant, and from the judgment enterd thereon the 
plaintiff has appealed. 

The controlling issue in the case is whether the defendant company has the 
right to rely upon the conditions and limitations above set forth. The contention 
of the plaintiff is that that is an issue only between the insured transit com- 
pany and the insurance company; that the plaintiff, a beneficiary of a statutory 
protection, is not bound thereby. 

As a general rule one who claims the benefit of a contract between two 
others, where it is plain that it was intended directly for his benefit as well as 
that of the contracting parties, is bound by such provisions in the contract as 
would be binding upon the parties directly executing it. But where the contract 
is one prescribed by statute, and is mainly for the benefit of a third party, the 
terms of the statute are read into the contract. Many cases cited by the appel- 
lant sustain this proposition, as to which there appears to be no controversy. 

In the present instance the statute provides for the insertion of such “con- 
ditions, provisions, and limitations as the commission may prescribe.” Conditions 
and limitations clearly refer to such provisions of that nature as would be in- 
tended for the protection of the insurance company. The policy which contained 
them, upon which the defendant relies, was presented to, accepted by, and filed 
with the commission. There can be no difference betwen a prior requirement 
or permission to insert certain conditions and an acceptance of them when the 
policy was presented. 

If the commission had not been willing to accept the policy with those 
conditions and limitations, they should have so indicated at the time. Doubtless, 
considering their vital importance as they appeared to the insurance company. 
the insurance company would have declined to issue the policy without them. 
The commission, through whom the plaintiff claims a derivative right, should 
be estopped from contesting the right of the insurance company to insist upon 
them. As a matter of fact, the plaintiff, relying upon the bond, alleges that it 
was filed “in compliance with the statute laws of the State of South Carolina.” 

The contention of the plaintiff practically is that the insurance company is 
absolutely bound by the judgment which he has recovered against the bus company, 
regardless of the fact that it was not a party thereto; that it cannot go behind 
the judgment and show that certain conditions contained in the policy have not 
been complied with, and that certain limitations of its liability also contained 
therein cannot be insisted upon. No such result is justified either under the stat- 
ute or under the terms of the policy. The statute, not only allows, but requires, 
the insertion of such conditions and limitations as may be prescribed by the 
commission. The policy specifically limits the recovery by the injured person 
upon the judgment obtained by him against the bus company, “to the same ex- 
tent that the assured would have to recover against the company, had the as- 
sured paid the judgment.” Tried by this square, could there be any doubt but 
that, if the bus company had paid the judgment rendered against it and had 
then sued the company for reimbursement, it would have been found by the 
conditions and limitations contained in the policy? 


It is suggested that the effect of the limitation “to the same extent,” etc., 
is to limit the amount recovered on a judgment to $5,000; if that be true, it 
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was entirely unnecessary to add “but in no event shall the liability of the com- 
pany exceed the limits expressed in the policy.” 

It is insisted that the language of the quoted provision of the policy can 
have no other meaning than that a judgment creditor has the right to recover 
the amount of his judgment from the insurer; that by the provision in question 
the insurer contracted to pay to the injured person the amount of his judgment 
not exceeding the sum named. Such a construction ignores the condition that the 
judgment creditor shall have the same right to recover upon the judgment and 
to the same extent that the insured would have had to recover against the com- 
pany had he paid the judgment; that limitation means nothing, if it does not 
mean that the injured person suing upon his judgment can recover nothing if 
the insured under the circumstances would be deprived of the right to recover 
by a breach of the conditions of the bond or by reason of the limitations im- 
posed upon such right. 

In the case of Edwards y. Fidelity Company, 11 La. App. 176, 123 So. 162, 
cited to sustain the plaintiff’s contention, the statute of Louisiana provided that, 
in the event of the insolvency of the insured carrier, the injured person might 
maintain an action “within the terms and limits of the policy’ against the in- 
surance company. The policy contained a stipulation practically the same as in 
the present policy. It was held that the insurance company could not claim 
immunity on account of a breach of condition in the policy or by reason of a 
limitation therein, upon either the statutory apparent limitation or the contractual 
limitation contained in the policy. The reasoning of the court is not satisfactory 
or convincing. Apparently it is based upon the theory that, notwithstanding the 
statute and the limitation in the policy, the person injured cannot be charged 
with a duty imposed upon the insured. We fail to see why he should not be if 
he has so contracted. A member of the public injured by the negligence of a 
public bus is assumed to know that such carrier is required by law to file a bond 
with the commission; a prompt inquiry would develop that fact and the name 
of the indemnity company with a knowledge of the requirements of the policy, 
a public document open to public inspection. The court upon application would 
compel the insured carrier to comply with the conditions. It was no more dif- 
ficult promptly to obtain the name of the insurance company than when the 
injured person determined to bring suit. A prompt demand would in all probabil- 
ity excuse the injured party from a strict compliance with the conditions. There 
is much less risk of collusion between the carrier and the insurance company 
than between the carrier and the injured person. The accident occurred in Sep- 
tember, 1927; suit was entered against the carrier and against the insurance con- 
pany in February, 1928. It surely did not take five months to learn that the bus 
company carried insurance and the name of the company. It appears that the 
first news of the accident was the service of the papers. 


In the case of Gillard v. Ins. Co., 93 N. J. Law, 215, 107 A. 446, 447, also cited 
in support of the plaintiff’s contention, the statute and the policy both provided 
for the absolute liability of the insurance company to respond to any judgment 
the injured person might obtain against the bus company. Manifestly it has no 
application to the case at bar. The court there said: “The contention, it is ob- 
vious, ignores the express provisions of the policy already quoted, which mani- 
festly was contemplated to meet the situation here presented; for it provides 
‘that notwithstanding anything herein contained to the contrary, this company 
will pay any final judgment within the limits of this policy, recovered by any 
person or persons.’” etc. 

The case of Curtis v. Michaelson, 206 Iowa, 111, 219 N. W. 49, also cited 
in support of the plaintiff's contention, involved and was decided upon the terms 
of a statute which imposed upon an insurance company an unqualified liability 
for an injury to a member of the public, regardless of any limiting clauses in 
requirements of the policy. 

The case of Kruger v. California Exchange, 201 Cal. 672, 258 P. 602, in- 
volved a statute of California which imposed an absolute liability -upon the in- 
surance company to pay any judgment recovered by an injured person by reason 
of the negligent act of the insured carrier. The case contains an interesting re- 
view of the unqualified agreement of a party to respond to the result of litiga- 
tion between others with which he may not have been connected. 
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In Koth v. Casualty Co., 202 App. Div. 667, 195 N. Y. S. 865, 866, it was held 
that, where the insured is insolvent, in an action by the injured person on auto- 
mobile liability policy, under the New York Statute, which where insured is 
insolvent permits such action “under the terms of the policy,” the quoted phrase 
means that the insurer has all the defenses which it could properly urge against 
insured under the policy provisions. 

In Schoenfeld v. Fidelity Co., 203 App. Div. 796, 197 N. Y. S. 606, 608, it 
was held that, under the New York Insurance Law, providing that, where insured 
is insolvent, one who has recovered judgment against insured, on which execu- 
tion has been returned unsatisfied, may recover on a liability insurance policy to 
the extent of the judgment and “under the terms of the policy,” the right of 
recovery is not independent of the terms of the policy, and hence a violation. by 
the insured of a stipulation in the policy that he will co-operate in the defense 
of the action against him is a defense to an action on the judgment. 

In Smith v. Ins. Co., 102 Or. 569, 202 P. 1088, 19 A. L. R. 1444, it was held 
that under a‘ policy making the loss payable to a third person the payee is not 
ordinarily a party to the contract, but only an appointee whose rights are de- 
pendent on the rights of the insured, and a violation by the insured of the con- 
ditions of the policy will forfeit the rights of the appointee. 

In Hermance v. Globe Co., 221 App. Div. 394, 223 N. Y. S. 93, it was held 
that a liability insurer may assert any defense against an injured person which 
it might have asserted against the insured. 

In Coleman v. Casualty Co., 247 N. Y. 271. 160 N. E. 367, 72 A. L. R. 1443, 
it was held, as respects the insured’s breach, the right of an injured person to 
recover against liability insurance carrier was held coextensive with the insured’s 
rights. 

In Weiss v. Fidelity Co., 131 Misc. Rep. 836, 228 N. Y. S. 314, it was held 
that the insurer under an automobile liability policy, sued by an injured person, 
could assert any defense available in an action by the insured. In this case it was 
held that insurer reserving rights was held not liable under automobile liability 
policy te mMivred ps Jaf insured failed to give immediate notice of injury 

In Rushing v. Ins. Co., 251 N. Y. 302, 167 N. E. 450, it was held that one 
recovering a judgment against the insured for injuries stood in the shoes of the 
nsured and must abide by his case when suing on policy. 

In Peeler v. Casualty Co., 197 N. C. 286, 148 S. E. 261, it was held that the 
owner of an automobile struck by the car of the insured cannot recover from a 
liability insurer where the insured could not recover owing to his failure to give 
notice of the accident. 

In Miller v. Ins. Co., 50 R. T. 166, 146 A. 412, it was held that an insurer 
proceeded against under a statute making the insurer directly liable to injured 
party could set up the defense that notice of litigation against insured was not 
given as required by the policy. 

In Royal Indemnity Co. v. Morris (C. C. A.) 37 F.(2d) 90, it was held that 
the violation by the insured of material conditions in an automobile liability policy 
prevents recovery thereon by the injured person 

In Clements v. Ins. Co. (C. C. A.) 41 F.(2d) 470, it was held that the failure 
of the insured to give notice of the accident, as required by the policy. relieves 
the company from liability thereon. 

In New Jersey Company v. Love (C. C. A.) 43 F.(2d) 82, it was held that 
the person injured, the same as the insured, must comply with the terms and 
conditions of automobile liability policy before entitled to recover thereunder 

In Koontz v. Casualty Co. (Wash.) 297 P. 1081, it was held that, where the 
insured could not have recovered under automobile liability policy, the person 
damaged by the automobile of the insured could not recover from the insurer 

The judgment of this court should be that the judgment appealed from be 
affirmed. 
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PENNSYLVANIA FIRE INS. CO. v. W. T. WAGGONER ESTATE. 
No. 1465—-5702. 
Commission of Appeals of Texas, Section A. June 10, 1931. 
39 Southwestern Reporter 593. 
1. INSURANCE. 
Under automobile tire policy requiring competent and “disinterested” appraisers, 
appraisers selected should be free from partiality and bias. 

This is true because the term “disinterested” does not merely mean 
lack of pecuniary interest, but requires the appraiser to be not biased or 
prejudiced. 

[Ed. Note.—For other definitions of “Disinterested,” ‘see Words and 
Phrases. | 
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(For other cases, see Insurance, Dec. Dig. § 574[3].) 
2. INSURANCE. 

Jury having found appraisers’ award to be invalid because of appraisers’ bias, 
jury was authorized to investigate and determine amount of loss and extent of in- 
surer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

3. INSURANCE. 

\ppraiser’s competency or disinterestedness, having been properly raised by 
pleadings and proof, presented issue primarily for jury. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4, INSURANCE. 

Inadequacy of appraisers’ award may be considered in determining appraisers’ 
bias and prejudice. 

(For other cases, see Insurance Dec. Dig. § 574[4].) 

5. INSURANCE. 

Finding of jury that appraisers selected were partial to insurer rendered award 
invalid. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

6. APPEAL AND ERROR. 

Where jury found appraisers’ award was invalid because appraisers were par- 
tial to insurer, failure to define term “gross inadequacy” in special issue relating to 
award fe/d immaterial and harmless. 

(For other cases, see Appeal and Error, Dec. Dig. § 1062[1].) 

7. INSURANCE 

\utomobile fire policy provision that loss should not become payable until 69 
days alter notice and verified proof of loss were received, and, if appraisal was de- 
manded, then not until 60 days after award of appraisers, held valid. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

8. INSURANCE 

Where appraisers’ award was invalid, interest held allowable on judgment 
from 60 days aiter proots of fire loss were furnished. 

This was true, as against contention that interest should not begin to 
run until 60 days after award had been made by appraisers as provided in 
policy, because under jury's finding, invalidity of award was due to wrong- 
ful act or default of insurer in selecting biased and prejudiced appraisers, 
and hecause, when insurer demands appraisal, it must in good faith select 
a competent and disinterested person as an appraiser in order to claim that 
interest does not run on judgment until after 60 days from date of award. 
(For other cases, see Insurance, Dec. Dig. § 598.) 

Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

\ction by W. T. Waggoner, as trustee of the W. T. Waggoner Estate, against 
the Pennsylvania Fire Insurance Company. Judgment for plaintiff was affirmed by 
the Court of Civil Appeals, and defendant brings error. 

\ffirmed. 

Thompson, Knight. l’aker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 
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O. O. Franklin, of Vernon for defendant in error. 

SHARP, J. 

W. T. Waggoner, trustee of the W. T. Waggoner Estate, instituted this suit 
against the Pennsylvania Fire Insurance Company to recover the sum of $2,000 on 
an insurance policy issued by the defendant, securing plaintiff against loss or dam- 
age by fire to a 1925 model Reo speed wagon. It was alleged that on January 28, 
1928, the Reo speed wagon was totally destroyed by fire. The case was submitted 
to a jury upon special issues. Based upon the findings of the jury, plaintiff re- 
covered a judgment against the defendant for the sum of $1,640, with interest 
thereon from May 22, 1928 at the rate of 6 per cent. per annum. The Pennsylvania 
Fire Insurance Company appealed the case to the Court of Civil Appeals for the 


Seventh district, and the judgment of the trial court was affirmed. A writ of error 
was granted. 


Plaintiff in error contends that, since the insurer and insured could not agree 
upon the amount of loss or damage, an appraisal was demanded by the insurer, 
and an award was made by two of the appraisers in the sum of $600 in accordance 
with the provisions of the policy, and that insurer within a reasonable time tendered 
to the insured that amount which was refused; that the award is binding upon 
both parties to the contract, and the court erred in refusing the special charge per- 
mitting a recovery against plaintiff in error only to the extent of the award. 


Defendant in error contends that the policy required that competent and dis- 
interested appraisers be selected to ascertain the loss; that the appraiser selected by 
the insurer was partial and biased in favor of that company; and the award, having 
been made by one appraiser and the umpire, who were not fair and impartial, was 
invalid and not binding upon the insured. 


Defendant in error attacks the validity of the award made by the appraiser and 
the umpire, alleging that the arbitration proceedings were not valid and were not 
fairly and impartially conducted, and should be set aside, and prayed for judgment 
in the sum of $2,000, with interest from May 22, 1928, being sixty days after 
proof of loss was furnished the insurer. On the pleadings and the evidence intro- 
duced the court submitted to the jury the following special issue: “Were the ap- 
praisers who made the award on the arbitration in evidence in this case partial to 
the insurance company in fixing the amount of the damage ascertained by them?” 
To which the jury answered “Yes.” 

The jury further found, in answer to special issue No. 3, that the sum of $1,- 
640 was the reasonable market value of the truck immediately before it was burned. 
Upon these findings by the jury, the trial court rendered judgment in favor of the 


insured for the sum of $1,640 with interest from sixty days after proof of loss 
was furnished to the insurer. 


[1] The policy by its terms required that the insured and insurer select compe- 
tent and disinterested appraisers. They constitute a quasi court, and should be 
free from partiality and bias in favor of either party. Our Supreme Court, in the 
case of Delaware Underwriters et al. v. Brock, 109 Tex. 425, 211 S. W. 779, 780, 
speaking through Judge Greenwood, in passing upon the qualification of appraisers 
provided for under a similar policy, says: 

*“* * * The Alabama Supreme Court clearly gave the right construction to the 
appraisal clause in these policies, when it said: 

“*The purpose of the clause is to secure a fair and impartial tribunal to settle 
the differences submitted to them. In their selection it is not contemplated that 
they shall represent either party to the controversy or be a partisan in the cause 
of either, nor is an appraiser expected to sustain the views or to further the inter- 
est of the party who may have named him. And this is true, not only with respect 
to estimating the amount of the loss but also with reference to the selection of an 
umpire. They are to act in a quasi judicial capacity and as a court selected by the 
parties free from all partiality and bias in favor of either party, so as to do equal 
justice between them. This tribunal, having been selected to act instead of the 
court and in the place of the court, must, like a court, be impartial and nonpartisan. 
For the term “disinterested” “does not mean simply lack of pecuniary interest, but 
requires the appraiser to be not biased or prejudiced.” And, if this provision of 
the policy was not carried out in this spirit and for this purpose, neither party is 
precluded from going to the courts, notwithstanding the agreement to submit their 
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differences to the board of appraisers.’ Hall Bros. v. Western Assurance Co., 133 
Ala. 639, 640, 32 So. 257, 258.” 5 

[2] The award relied on by the insurer in this case purported to be the act of 
J. W. Barker and the umpire, Ray Puckett, only, and was, according to the finding 
of the jury, invalid. The award so made by the appraiser and umpire for the loss 
or damage to the truck was $600. In answer to a special issue, the jury found that 
the appraisers were partial to the insurer, and furthermore found that the market 
value of the truck at the time of its damage was $1,640. Therefore, for such rea- 
son it did not preclude an investigation and determination of the amount of in- 
sured’s loss and the extent to which the insurer was liable therefor. Delaware 
Underwriters et al. v. Brock, supra; Royal Insurance Co. vy. Parlin & Orendorff 
Co. 12 Tex. Civ. App. 572, 34 S. W. 401; Milwaukee Mechanics’ Ins. Co. v. West 
Development Co. (Tex. Civ. App.) 275 S. W. 203, 204; Id., 115 Tex. 361, 282 S. W. 
362. 

{3, 4] We think the pleadings and proof sufficiently raised the question as to 
whether the appraisers appointed were competent and disinterested, as provided for 
in the policy. This issue being properly raised, the question as to the competency 
or disinterestedness of an appraiser is primarily for the jury. The inadequacy of 
an award may also be considered in determining the bias and prejudice of the ap- 
praisers. Under the state of the record, we think it is a question of fact to be de- 
termined. Cooley’s Briefs on the Law of Insurance, vol. 4, pp. 3641 and 3642; 
Royal Ins. Co. v. Parlin & Orendorff Co., supra; Milwaukee Mechanics’ Ins. Co. 
v. West Development Co., supra. 

{5, 6] Plaintiff in error further contends that the trial court erred in refusing 
to define the meaning of the term ‘gross inadequacy” or “grossly inadequate” in 
connection with the special issue submitted to the jury. 

The jury, having found that the appraisers selected were partial to the insurer, 
rendered the award invalid. Therefore the action of the trial court in failing to 
detine the term “gross inadequacy” or “grossly inadequate,” used in the special is- 
sue submitted respecting the award made by the appraisers, becomes immaterial and 
harmless. 

{7, 8] Plaintiff in error further contends that the judgment is excessive as to 
interest, in that the interest is made to run from May 22, 1928, which was the date 
that the award of the appraisers was made, and, under the provisions of the pol- 
icy, no interest is payable until sixty days after the notice, ascertainment, estimate, 
and verified proof of loss of the amount have been received by the company, and, 
if appraisal is demanded, then not until sixty days after an award has been made 
by the appraisers. 

The defendant in error prayed for judgment in the sum of $2,000, with inter- 
est thereon from and after May 22, 1928. Judgment was rendered in favor of de- 
fendant in error and against plaintiff in error in the sum of $1,640, with interest 
thereon from May 22, 1928, at the rate of 6 per cent. per annum until paid. The 
policy provides as to payment as follows: “* * * and the loss shall in no event 
become payable until sixty (60) days after the notice, ascertainment, estimate and 
verified proof of loss herein required, have been received by this Company, and if 
appraisal is demanded, then, not until sixty days after an award has been made by 
the appraisers.” 

The proof of loss for $2,000 was submitted to the company on March 22, 1928. 
On March 24, 1928, the company demanded an appraisal in accordance with the 
provisions of the policy, which demand was compued with by the Waggoner Es- 
tate. The appraisal was had under date of May 22, 1928, and the sum of $600 was 
awarded to the Waggoner Estate. Soon thereafter plaintiff in error tendered to 
defendant in error the sum of $600, the amount awarded by the appraisers, which 
was refused, and suit was instituted on July 28, 1928. 

The question presented for decision is: Was interest due and payable sixty 
days after the notice, ascertainment, estimate, and verified proof of loss was fur- 
nished or not until sixty days after the award had been made by the appraisers? 

The foregoing provision with respect to notice and proof of loss and an ap- 
praisal, if demanded, is a valid provision of the policy. The parties thereto had 
agreed to it, and, under the decisions of this state, it is enforceable. There is no 
contention that plaintiff in error denied its liability under the policy. If the insur- 
ance company had denied liability under the policy, such denial would have ma- 
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tured the demand for the loss or damage under the policy. Under such cireum- 
stances, interest would run from the date of denial of liability, regardless of 
whether sixty days had expired after the proofs of loss had been furnished or an 
award made. Queen Ins. Co. v. Jefferson Ice Co., 64 Tex. 578; Delaware Under- 
writers v. Brock, 109 Tex. 425, 211 S. W. 779; Fire Ass’n of Philadelphia v. Stray- 
horn (Tex. Com. App.) 211 S. W. 447. 

Under the pleadings and evidence the validity of the award made by the ap- 
praisers was questioned. The jury found that the appraisers were partial to the 
insurer. The award was signed only by Barker and the umpire Buckett. The ap- 
praiser selected by the insured did not sign the award. The effect of the finding 
was that the insurer had not complied with the terms of the policy by selecting a 
competent and disinterested appraiser, and, on account of the wrongful act or de- 
fault of the insurer in that respect, no valid award was made. When the insurer 
demands the appraisal, as it did in this case, it must in good faith select a compe- 
tent and disinterested person as an appraiser before it can claim that interest does 
not run thereon until after sixty days of the date of the award. By virtue of the 
findings of the jury, there was no valid or enforceable award made, hence interest 
would be allowable sixty days after the proof of loss was furnished. Queen In- 
surance Co. v. Jefferson Ice Co., supra; Delaware Underwriters v. Brock, supra; 
Kire Ass'n of Philadelphia v. Strayhorn, supra. 

For the reasons herein stated, we recommend that the judgment of the trial 
court and the Court of Civil Appeals be affirmed. 

Cureton, C. J. 

Judgments of the District Court and Court of Civil Appeals are both affirmed, 
as recommended by the Commission of Appeals. 





AUTOMOBILE UNDERWRITERS’ INS. CO. v. MURRAH. No. 10832. 
Court of Civil Appeals of Texas. Dallas. May 23, 1931. 
Rehearing Denied June 20, 1931. 
40 Southwestern Reporter (2d) 233. 
1. INSURANCE. 

Where automobile liability insurer, with full knowledge of issues to be tried 
in suit against insured, took exclusive control of insured’s defense, it thereby 
waived defensive clauses 

The defensive clauses relied upon were that if collision or injury re- 

sulted while truck was being operated by driver when under influence 
of intoxicating liquor, or when truck was being operated in violation of 
law, no liability existed in favor of insured. The amended petition in ac- 
tion against insured alleged, among other grounds of negligence, that on 
occasion of collision, insured’s truck driver was under influence of intoxi- 
cating liquor, and was operating truck at rate of speed in excess of limit 
fixed by law. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from District Court, Dallas County; Towne Young, Judge. 

Action by J. B. Murrah against C. FE. Adair, defendant and the Automobile 
Underwriters’ Insurance Company, garnishee. From the judgment, the garnishee 
appeals. 

Affirmed. 

R. G. Storey, of Dallas, for appellant. 

Henry P. Edwards and Willis & Madden, all of Dallas, for appellee 

Jones, C. J 


In this suit appellee J. B. Murrah, by statutory garnishment proceedings, 
sought to have applied to a judgment he had recovered theretofore against C. E. 
Adair, an indebtedness alleged to be due Adair by appellant, the Automobile 
Underwriters’ Insurance Company. The trial of the garnishment proceedings 
in a district court of Dallas county resulted in a judgment in favor of appellee 
against appellant, as garnishee, in the sum of $5,000 as principal, and $375 as 
accrued interest. From this judgment, appellant has duly perfected an appeal. 
The facts necessary to a consideration of the questions raised are as follows: 

C. E. Adair was the owner of a truck line in the city of Dallas and operated 
a number of trucks for service to the public. The Automobile Underwriters of 
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America, on March 11, 1926, issued to Adair indemnity insurance for the pur- 
pose of insuring him against damages he might suffer, by reason of accidental 
injuries to others, while his trucks were being operated on the public highways. 
While this policy was in force, appeilee received serious and permanent injuries 
caused by a collision of his automobile with one of Adair’s trucks, driven by 
an employee. Appellee instituted suit in a district court of Dallas county against 
Adair to recover the damages alleged to have been suffered through the negli- 
gence of the driver of Adair’s truck. While this suit was pending, the Automo- 
bile Underwriters of America was absorbed by appellant and, under the terms 
of the contract between the two companies, appellant became liable for all 
obligations to Adair under the policy forming the basis of this garnishment suit. 

The policy of insurance gave to appellee the right to take exclusive control 
of the suit instituted by Murrah against Adair, and the sole right to compro- 
mise the claim of Murrah, if it desired so to do. The policy also contained a 
provision, to the effect that, if a collision or any other character of injury re- 
sulted while the truck was being operated by a driver when under the influence 
of intoxicating liquor, or when the truck was being operated in violation of 
law, no liability existed in favor of Adair. Therefore, under the terms of the 
policy, if the driver of Adair’s truck at the time of the collision was under the 
influence of intoxicating liquor, or if the truck was being operated in violation 
of law, no obligation rested on appellant in favor of Adair, unless appellant waiv- 
ed such defensive provisions of the policy, or by its conduct estopped itself 
from asserting them. The policy in question also contained a clause, to the 
effect that no suit could be maintained on the policy, except by Adair himself, 
and that he could maintain no such suit unless he had paid the judgment that 
had been awarded against him in favor of the injured party. The maximum 
liability of appellant on the policy is $5,000 for the injury of a single person 

The policy required Adair to aid in every way that appellant would con- 
sider necessary in the investigation, preparation, and trial of the case. The 
trial court found as a fact that Adair performed all duties resting upon him 
in this respect, and such finding, being clearly supported by the evidence, is 
made the finding of this court. All of the terms of the policy in reference to 
notice and other conditions to make the insurer liable were performed by Adair, 
so that the only defenses urged were the conditions of the policy above stated. 
When the suit was instituted by appellee against Adair, the Automobile Under- 
writers of America exercised its right to take exclusive control of the litigation, 
and to employ its own attorneys to conduct Adair’s defense. When such com- 
pany was taken over by appellant pending the suit, it also took exclusive control 
of the litigation, and employed another firm of attorneys to represent it and 
to conduct the litigation in behalf of Adair. In each instance, exclusive control 
of the suit was taken without any character of reservation as to the right to 
assert against Adair the defenses of intoxication of the driver, or of the opera- 
tion of the truck at an unlawful rate of speed. 

The original petition in the Murrah-Adair suit was very general in its alle- 
gations of negligence, and did not specifically charge intoxication on the part 
of the driver of Adair’s truck, nor did it charge that the truck was being operated 
at an unlawful rate of speed. On May 18, 1928, after appellant had taken exclu- 
sive management of Adair’s defense, appellee filed an amended petition, in which, 
among other grounds of negligence, it alleged that, on the occasion of the col- 
lision between appellee’s car and Adair’s truck, the driver of the truck was under 
the influence of intoxicating liquor, and also that the driver was operating the 
truck at a rate of speed in excess of the limit fixed by law. The case went to 
trial in the district court on October 18, 1928, five months after the filing of this 
amended petition. 

Appellant’s secretary-treasurer, C. Perry, and its attorneys of record, knew 
of these charges against Adair’s truck driver from the date of the filing of the 
amended petition; that is, for a period of five months before the case was tried. 
Notwithstanding this knowledge, appellant continued in exclusive control of 
Adair’s defense to the suit, conducted the trial in his behalf, cross-examined all 
witnesses, including those who testified that Adair’s truck driver was intoxicated 
at the time of the collision, and filed two motions for a new trial, before assert- 
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ing any right under said clauses of the policy, and withdrawing from the case. 
During this time, appellant made no reservations to Adair in reference to its 
liability on the policy, in the event the issue as to the said grounds of negligence 
should be decided adversely to Adair, until nearly two months after the verdict 
of the jury on these two ccntested issues. The verdict of the jury in the suit 
of Murrah against Adair was returned October 23, 1928, and contained findings 
to the effect, that Ada‘r’s driver was guilty of negligence in driving the truck 
while in a state of intoxication, and was also guilty of negligence in operating 
the truck at a greater rate speed than was permitted by law, and that each of 
these negligent acts was a proximate cause of the injury to Murrah. On No- 
vember 24, 1928, judgment was rendered on the findings of the jury in favor of 
Murrah against Adair in the sum of $13,500. 

Until December 20, 1928, Adair gave no direction to the attorneys employed 
by appellant in reference to the management or control of the case, and what- 
ever action was taken by the attorneys, previous to said date, was taken under 
their employment by appellant, to whom they looked alone for direction as to 
the management of the case, and to whom they were alone responsible. These 
attorneys, without request or direction from Adair, on October 30, 1928, filed an 
original motion for a pew trial in sa‘d cause, and on December 4, 1928, without 
any direction trom Adair, filed an amended motion for a new trial. On Decem 
ber 19, 1928, subsequent to the filing of the above motions, a letter was written 
by appellant to Adair, in which appellant, in effect, denied liability to Adair 
under the policy, because of the verdict of the jury establishing the fact that 
the driver of the truck, at the time of the collision in question, was intoxicated, 
and that they would henceforth exercise no control over the case, but would 
leave its further disposition in his hands. This letter was signed “Automobile 
Underwriters Insurance Company, C. Perry, Secretary-Treasurer.” 

On December 20, 1928, Adair wrote to the attorneys who had theretofore 
conducted the litigation in his behalf at the instance of appellant, informed them 
of appellant’s then attitude, and requested them to continue to represent him 
in the litigation, and in performance of this request the attorneys filed, on De- 
cember 22, 1928, another motion for a new trial. No contract of employment was 
entered into between the parties, and these motions for a new trial were over- 
ruled by operation of law. The case was never appealed, and the judgment in 
favor of appellee became final. 

The pleadings of the parties in this suit present the following issues: (a) 
Did appellant become unconditionally indebted to Adair to the amount of the 
indemnity insurance by reason of the fact that, in the suit against Adair, it as- 
sumed exclusive control of such litigation without reserving to itself any right 
to assert the said defensive clauses in the indemnity policy, in the event the 
controverted issues of the intoxication of the driver of the offending truck, and 
its operation at a greater speed than allowed by law, should be decided ad- 
versely to Adair, appellant having full knowledge that these issues were in the 
case long before trial; (b) if it be determined that such unconditional indebted- 
ness to Adair exists, is appellant subject to garnishment by appellee to satisfy 
the judgment against Adair? 

The trial court decided these issues favorably to appellee and filed very com- 
plete findings of fact, which sustains the judgment rendered. While these find- 
ings of fact were duly excepted to by appellant, on the ground that they are 
not supported by evidence, we are of opinion that such exceptions cannot be 
sustained, and that the evidence amply warrants the findings. These findings are 
adopted as the findings of this court. 

C. Perry, secretary-treasurer of appellant, had full control for his company 
of the litigation against Adair, and on what we conceive to be the paramount 
issue in the case, he testified that he “had full knowledge and information that 
the plaintiff (appellee) was alleging and contending, and had set forth in his 
pleadings that the driver, Hopkins, was under the influence of intoxicating liquor 
at the time of the accident. At no time prior to the returning of the jury ver- 
dict in the case of Murrah against Adair did the Automobile Underwriters In- 
surance Company deny liability to Mr. Adair or reserve the right to deny liability 
to Adair if Murrah’s contention that the driver of the truck was exceeding the 
speed limit or under the influence of intoxicating liquor was proven true. * * *° 
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I did not deny liability then, but at that time I had knowledge that the plain- 
tiff was contending that the driver was drunk.” 

This evidence brings the instant case clearly within the case of American 
Indemnity Co. v. Felbaum, 114 Tex. 127, 263 S. W. 908, 37 A. L. R. 633, decided 
by our Supreme Court, the opinion being written by Chief Justice Cureton. This 
opinion is so comprehensive and complete as to all the issues of this case that 
we shall not attempt to enlarge upon the reasoning in that case, but simply hold 
that it is decisive of the case at bar, in that, it decides all of the main issues of 
this case adversely to appellant. 

[1] We therefore conclude that when appellant, with full knowledge of the 
issues to be tried in the suit against Adair, took exclusive control and manage- 
ment of Adair’s defense in such suit, introduced all of the evidence that was 
before the court on such defense, filed all of the pleadings that were filed for 
Adair, examined and cross-examined all witnesses, it thereby waived the defensive 
clauses in the policy of insurance and admitted an unconditional indebtedness 
of $5,000 in favor of Adair, and became unconditionally indebted to Adair in 
that amount. All assignments of errror in respect to such issues are overruled. 

Appellant contends that the court erred in not rendering judgment for its 
attorney's fee claimed in its answer and shown by the evidence to be the sum 
of $500. We overrule this contention. Aticle 4100, R. C. S., allows a reasonable 
attorney fee where the garnishee is discharged on its answer. In the instant 
case, appellee was not discharged on its answer, but denied liability to Adair in 
any amount. Having taken this position and thereby becoming an active litigant 
in the case, it is not entitled to the attorney’s fee. The case of Zimmerman 
Land & Irrig. Co. v. Rooney M. Co. (Tex. Civ. App.) 195 S. W. 201, holds that a 
garnishee is not entitled to attorney’s fee where it erroneously denied its in- 
debtedness. See, also, the following authorities: R. S. 1925, art. 4100; Zimmer- 
man Land, etc., Co. v. Rooney Merc. Co. (Tex. Civ. App.) 195 S. W. 201; Mour- 
sund y. Priess, 84 Tex. 554, 19 S. W. 775; Presnall v. Bank (Tex. Civ. App.) 151 
S. W. 873; Patterson v. Seeton, 19 Tex. Civ. App. 430, 47 S. W. 732; Reid v. 
Walsh (Tex. Civ. App.) 63 S. W. 940. 

We have carefully examined all assignments of error, with the result that 
we have concluded that none of them present reversible error, and are of opinion 
that the judgment of the trial court should be affirmed. 

Affirmed. 
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FERSTMAN v. FIDELITY & CASUALTY CO. 
Court of Appeals of Ohio, Cuyahoga County. April 27, 1931. 
177 Northeastern Reporter 487. 
1. INSURANCE. 


Questions asked party’s own witness if it was not a fact that certain things 
had occurred held objectionable as cross-examination. 

(For other cases, see Insurance, Dec. Dig. § 667.) 

2. INSURANCE. 

Permitting defendant's counsel to cross-examine defendant’s witness as to 
conversation between counsel and witness when no one else was present held pre- 
judicial error. 

(For other cases, see Insurance, Dec. Dig. § 667.) 

3. INSURANCE. 

Permitting counsel, who was not sworn as witness, to state in argument con- 
versation had with defendant’s witness held prejudicial error. 

(For other cases, see Insurance, Dec. Dig. § 667. 

Action by Julius Ferstman against the Fidelity & Casualty Company. Judg- 
ment for defendant, and plaintiff brings error.—|By Editorial Staff.] 

Reversed and remanded. 

James T. Cassidy, of Cleveland, for plaintiff in error. 

Howell, Roberts & Duncan, of Cleveland, for defendant in error. 

LeM_Enrt, J. 

This was an action by Julius Ferstman, the assignee, upon a policy oi robbery 
insurance which had been issued by defendant to Ferstman’s daughter, Betty 
Meltzer, the claim being for the full face value of the policy of $1,500, it being 
asserted that Betty Meltzer had been robber of her jewelry which had been of 
the value of $1,500. The first trial resulted in a verdict for plaintiff in the sum 
of $500. The second trial resulted in a verdict for defendant, the defendant’s 
claim being that the claimed robbery was purely a fake, and that no real robbery 
had actually taken place. 

The errors complained of in the petition in error herein are as follows: 

First, that the verdict of the jury is manifestly against the weight of the 
evidence; second, that the court erred in sustaining objections to the questions 
asked Samuel Meltzer on cross-examination by counsel for plaintiff; third, that 
the court crred in permitting Samucl Meltzer to testify to a conversation had 
with Mr. Roberts, counsel for defendant, which occurred about ten or fifteen 
days prior to the trial, at which conversation neither plaintiff nor Betty Meltzer 
were present; fourth, that the court erred in overruling the objection of plain- 
tiff to the statements made by counsel for defendants in argument: fifth, that the 
court erred in its charge to the jury. 

We have carefully examined the record in this case, and have noted the 
assignments of error claimed therein, and with reference to the assignments 1, 
2, and 5 we find that there is no prejudicial error therein and no merit to the 
claim made by plaintiff in error. 

[1, 2] With reference to the third claim of error, to wit, that the court 
erred in permitting Samuel Meltzer to testify to a conversation had with Mr. 
Roberts, counsel for defendant, about 15 days prior to the trial, at which conver- 
sation neither plaintiff nor Betty Meltzer was present, we quote from the record 
in the case, as follows: 


“QO. When I talked with you about a week ago or ten days ago—TI can’t tell 
just when—but recently, isn’t it the fact that that was the first time that I asked 
vou if vou had any knowledge on the subject of what hecame of those rings? 

“Mr. Cassidy: I object to that. ‘ 

“The Court: He may answer. 

“Mr. Cassidy: Note an exception. 

“A. Yes, sir, that is the first time. 


“QO. Up until I asked you that question recently, when I was talking to you 
about this case coming up for trial again-—up until I asked you that question, 
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isn't it a fact that you never volunteered to tell me that you had seen. one of 
these rings, in the fall following the alleged robbery? 

“Mr. Cassidy: I object, Your Honor, that is all cross-examination of his 
own witness. 

“The Court: Oh it isn’t, it is directly in explanation. Otherwise the argu- 
ment would be all one-sided Mr. Cassidy. He has a right to explain the witness’ 
answer as to why certain things were not done. 

“Mr. Cassidy: Note an exception. 

“A. Never. 

“Q. That is, you have never volunteered to tell me? <A. No, sir. 

“Q. Even though you went all through the other trial, and testified you never 
volunteered to tell me anything about: it. Now, when I asked you recently if 
you had any notion as to whatever became of those rings, was that the first 
time that you ever told me about seeing this ring? 

“Mr. Cassidy: I object. 

“The Court: He may answer. 

“Mr. Cassidy: Exception. 

“A. Yes, sir. 

“Mr. Roberts: I think that is all.” 

We note from the record that Samuel Meltzer had testified at the former 
trial only as to the value of the rings involved in the robbery. In the second 
trial he also testified to the fact that he had seen one of the rings that was taken 
in the robbery in the possession of a deceased brother of Betty Meltzer. 

\n examination of the record just quoted fully convinces us that these ques- 
tions and answers were improper and incompetent. It is very apparent to us that 
this line of questioning was clearly a cross-examination of defendant’s own wit- 
ness. Not only is it objectionable on that ground, but it sets forth a conversa- 
tion between counsel for defendant and his only witness when no one else was 
present. We know of no theory or rule of evidence that would make these ques- 
tions and answers proper for the consideration of a jury. We are, therefore, of 
the opinion that the foregoing answers and questions were improper, incompetent 
and highly prejudicial to the rights of the plaintiff herein. 

[3] On the fourth ground of error complained of, to wit, that the court 
erred in overruling the objection of plaintiff to the statements made by counsel 
for defendant in argument, we note the following in the record: 

“Mr. Roberts: Now I had an opportunity only very casually to talk to Mr. 
Meltzer before the first trial. The young man in our office who sometimes pre- 
pares cases that I try, talked to him— 

“Mr. Cassidy: I object to this statement, it has nothing to do with the 
evidence. 


“Mr. Roberts: But Meltzer had not in the first trial said anything at all 
about the matter of this ring being in the hands of the brother in the fall and 
I hadn’t known a thing about it, and I was dumbfounded when a week or two 
ago, expecting the case to come up, I had occasion to talk to him and I just 
casually happened to say to him, ‘What do you suppose ever became of those 
rings?’ I had never thought to ask him that question before; never supposed he 
had any idea about it, and just casually happened to say, ‘What do you suppose 
ever become of those rings?’ and then, for the first’ time, he said, ‘Well, I 
don’t know, but I saw one of them, the dinner ring, in the possession of the 
brother in the fall following this” I was dumbfounded. I never knew that before; 
never thought of asking that on the first trial. Now, that is one other thing that 
is very important to him, and that is this: if Meltzer was out for the purpose 
of trying to defeat his wife of a just claim, if his animosity was such that he 
wanted to defeat her claim, that would have been one of the first’ things that 
he would have told us before the trial of the other case. He didn’t breathe it. 
He didn’t volunteer it at all. He didn’t volunteer it this last time. I just hap- 
pened to ask the question, not supposing he knew anything about it at all. I 
just said out of curiosity, ‘Meltzer, what in the world do you suppose ever 
actually became of those rings?’ 

“Mr. Cassidy: If the Court please, I object to Mr. Roberts making a witness 
out of himself. 


“The Court: Oh that is the evidence, Mr. Cassidy. 
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“Mr. Cassidy: What Mr. Roberts said? 

“The Court: What was said by Mr. Meltzer. 

“Mr. Roberts: Yes. 

“The Court: To Mr. Roberts. 

“Mr. Cassidy: How in the world could a conversation between those two be 
competent in a lawsuit against this girl, Your Honor? 

“The Court: In explanation. 

“Mr. Roberts: That proof has already been offered. 

“The Court: Take your exception to the record, Mr. Cassidy; I guess I re- 
member it 

“Mr. Cassidy: All right. Note an exception.” 

Keeping and bearing in mind that Mr. Roberts was the attorney for defend- 
ant in the instant case, that he was not sworn as a witness and yet proceeded 
to and did state in argument to the jury—stated what he said to Meltzer, using 
his exact language, and stated what Meltzer said to him, quoting Meltzer’s exact 
language. There is no rule of procedure that permits counsel for either party to 
testify as a witness in his argument to the jury. This in practical effect was 
what was done in the instant case. The objection to these statements hy counsel 
for plainitff should have been sustained by the trial court, and the overruling of 
them and permitting counsel for defendant to so testify was highly prejudicial 
to plaintiff in error. Therefore it must follow that we do find that prejudicial 
error has intervened in the instant case for the reasons above stated. Therefore 
this cause is hereby reversed and remanded to the trial court for further pro- 
ceedings according to law. 

Judgment reversed and cause remanded. 

Sherick and Montgomery, JJ., concur. 

Judges Sherick, Lemert, and Montgomery, of the Fifth Appellate District, 
sitting by designation in the Eighth Appellate District. 


LEWIS et al. v. FIDELITY & CASUALTY CO OF NEW YORK 
Supreme Court of Pennsylvania. May 25, 1931 
156 Atlantic Reporter 73. 
1, INSURANCE 
Contract ef indemnity insurance should he construed so as to give effect 
intent of parties 


io 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE 

Indemnity contract insuring against damages for injuries caused during prose- 
cution by assured of work of carpentry covered all that was necessary, incidental, 
or implied in business of carpentry. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Words of indemnity contract of insurance should be considered in light of na- 
ture of particular work of carpentry under which insured was acting. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Interpretation of indemnity contract most favorable to insured should he 
adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

If it was necessary to remove earth to replace floor in new position and give 
air space, removing earth was necessary part of carpentry contract covered by in- 
demnity insurance. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Indemnity insurer could not delay decision regarding liability until such time 
elapsed that insured’s rights relating to accident were prejudiced. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 
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7. INSURANCE. 

Contractor’s indemnity insurer, waiting six months after notice of accident, and 
having injured person examined by its physician, could not assert nenliability. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from Court of Common Pleas No. 4, Philadelphia County; Francis 
Shunk Brown, Jr., Judge. 

_ Action by Mary Lewis and another against the Fidelity & Casualty Company 
of New York. From the judgment, plaintiffs appeal. 

Reversed, with a procedendo 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, and 
Maxey, Lie 

Robert M. Bernstein and Harry Balis, both of Philadelphia, for appellants. 

Robert P. F. Maxwell, of Philadelphia, for appellee. 

KEPHART, J. 

De Baccias, a contractor, was engaged in altering a building, and Mary Lewis, 
a stranger, one of plaintiffs, was injured through the negligent performance of 
this work by one of the former's employees. De Baccias had a contract of indem 
nity with defendant, insuring him “against loss * * for damages on account of 
bodily injuries * * suffered as a result of an accident occurring * * * by any per- 
son or persons not employed by the assured, while at or about the wut of the as- 
sured described in statement 4 of the schedule, during the prosecutic n of the said 
work.” The work described in statement 4 of the schedule is “carpentry.” Plain- 
tiffs sued De Baccias, and under the provisions of the policy the latter notified the 
insurer of the accident. When the summons was served, it was immediately for- 
warded to defendant, about July Ist. It was not until the following January that 
the insured was notified by the company that it denied liability and would not de- 
fend his case. A verdict was later recovered against De Baccias: Mary Lewis and 
her husband then instituted this action against the insurer under the provisions of 
the policy which permits a judgment creditor to recover a judgment against the in- 
surance company in the same way that the insured might recover had he paid the 
judgment. The court below held that neither the original statement of claim nor 
the amended statement was sufficient in law to sustain the recovery from an insur- 
ance company. Judgment was entered for defendant, and this appeal followed. 

Both statements of claim by plaintiff contained an averment that De Baccias 
“was engaged in doing certain alteration work about premises 2810 ‘D’ Street, 
* * * Philadelphia. In connection with said work, it became necessary for De 
Baccias to lower the wooden floor of premises 2810 ‘D’ street. That incidental to 
the lowering of the flcor, and in order to comply with building laws and regula- 
tiors of the City of Philadelphia, it became necessary to excavate the cellar of the 
sa‘d building in order that there might be sufficient space between the floor of the 
cellar and the floor above. That while his employee was engaged in lowering the 
floor and in excavating the cellar, a small quantity of dirt was thrown by one of the 
employees of De Baccias on the sidewalk fronting premises 2810 ‘D’ Street, caus- 
ing Maty Lewis, one of the plaintiffs, not being employed by the said De Baccias, to 
fall and receive certain bodily injuries.” 

[1-4] The court below held that the word “carpentry” did not embrace exca- 
vating a cellar as described in the statement. A contract of indemnity insurance 
should be construed so as to give effect to the intent of the parties. 3ingell v. 
Royal Ins. Co., Ltd., 240 Pa. 412, 417, 87 A. 955. It is impossible to itemize all 
the incidents ordinarily embraced by a given activity. They are generally ex- 
pressed by a word which under special conditions may or may not express the 
true nature of such activity. The word “carpentry” may be used to indicate a cer- 
tain form of individual work or state of work; it may also indicate a species or 
type of contracting. But, when it is used, it must be construed in the light of 
the subject dealt with. The insurance company must know the customary method 
of conducting business, and the common, ordinary understanding of the terms em- 
ployed therein. See McKeesport Machine Co. v. Ben Franklin Insurance Co., 173 
Pa. 53, 34 A. 16; Harris Chemical Co. v. Tunnell & Co., 261 Pa. 72, 79, 104 A. 398: 
In re Nimlet’s Estate, 299 Pa. 359, 149 A. 658. 


Carpentry in its literal sense or dictionary meaning would not include excava- 
tion, nor would it by its most liberal construction as a word used in the sense of 
mere manual acts alone: but the thing insured was the work necessary to be per- 














1254 The Insurance Law Journal, Vol. 77 | Nov., 1931 


formed under the particular carpentry contract. The insurance contract was in- 
tended to cover all that was necessary, incidental, or implied in the business of 
“carpentry.” For illustration: In the work of repairing a shingled roof, which is 
a kind of carpentry, a ladder is placed against the house. The placing of the lad- 
der is not in its sense the work of a carpenter, nor would the ascending the 
ladder be carpentry, yet it could scarcely be contended that, if one received an in- 
jury in the course of this work it would not be in_ the 
of carpentry On the other hand, if one was 
carpentry work on 


course 
engaged to do the 
a house, no one would contend that his engagement included 
digging the foundation or building the walls. The contract of insurance must be 
interpreted in the light of the subject dealt with. The words employed reach out 
to bring within them the ordinary and incidental objects intended to be covered by 
the work that is insured. They should be considered in the light of the nature of 
the particular work of carpentry under which the assured was acting, and whether 
the thing done was a necessary part of that work. If the provisions of the policy 
are susceptible of more than one interpretation, that one should be adopted that is 
favorable to the insured. McKeesport Machine Co. v. Ben Franklin Insurance Co. 
supta; Bingell vy. Royal Insurance Co., Ltd., supra. We need not mention the fact 
that defendant thoroughly understood the character of the work De Baccias was 
doing before it placed the insurance. Apart from this, in view of the averment in 
the statement that the excavation was necessary and incidental to the work of car- 
pentry, the court below should not have allowed the summary judgment when this 
statement of fact was disputed, as it must be in this case. 

[5] 1f the floor was so close to the ground that it was necessary for earth to 
be removed, not only to replace the floor in the new position, but to give sufficient 
air space to preserve properly the floor from decay when completed, such work was 
a necessary part of the carpentry contract undertaken and implied from the nature 
of the work itself. If, however, De Baccias undertook to excavate 
going beyond the implied limitation in the policy 
incidental—a. different question would arise. 

(6, 7] We stated in Malley v. American Indemnity Co., 297 Pa. 216, 224, 145 
\. 571, 573: “When an insurance company * * * 
an indemnity policy, 
connection with the 


for a cellar, 
that is, what was necessary and 


| 
57. is notified of loss occurring under 
it becomes its duty immediately to investigate all the facts in 
supposed loss as well as any possible defense on the policy. 
It cannot play fast and loose, taking a chance in the hope of winning, and, if the 
results are adverse, take advantage of a defect in the policy. The insured loses 
substantial rights when he surrenders, as he must, to the insurance carrier the con- 
duct of the case * * With a little diligence and within a brief time, the carrier 
could have procured the exact knowledge on which it now 
ses may similarly prepare a defense. 
deemed sufficient, it could have 
which course 


relies, and in most ca- 
With these facts before it, had they been 
declined to defend the case. * * *” In deciding 
it should pursue, it could easily have ascertained the character of 
work defendant was engaged in, and, if it decided it was not liable, it could have 
acted accordingly, but it cannot delay its decision and refrain from giving notice 
to the insured until such time has elapsed that his rights in relation to the accident 
are prejudiced or may become so. 


Here the insurance company waited more than 
six months 


Five months after the accident plaintiff was examined by a physician 
of the insurance company to ascertain the extent of her injuries, thus indicating an 
intent on the part of the company to contest the claim. 
nonhiability under a contract 
Indemnity Co., supra, applies. 


It is now too late to assert 
of this character. The case of Malley v. American 


Judgment is reversed, with a procedendo. 


ABELSON vy. FIDELITY & CASUALTY CO. OF NEW YORK et al. No. 23093. 
Supreme Court of Washington. July 30, 1931. 
2 Pacific Reporter 272. 


1. INSURANCE. : ; 
Evidence raised presumption that firm procuring burglary policy was merely 
a broker and not insurer’s agent, but agent of insured to procure insurance. 
(For other cases, see Insurance, Dec. Dig. § 100.) 
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2. INSURANCE. 
Insurance broker may be insured’s agent although compensated by insurer. 
(For other cases, see Insurance, Dec. Dig. §$ 98.) 

3. INSURANCE. 

Insured retaining, without examination, rider, received from insured’s broker, 
reciting that securities only were insured against burglary /ield bound by rider, 
precluding recovery for theft of painting, belonging to insured’s client. 

Insured was bound by alteration in burglary policy made by rider 
received through mail from broker, who was agent of insured and not 

of insurer, because broker, while engaged in procuring the kind of insur 

ance desired, knew of the change, and communicated that knowledge to 

insured by the most effective means possible, that is, by writing to insured 
and delivering to him the document by which the charge was effected 

(For other cases, see Insurance, Dec. Dig. § 113.) 

Department 2. 

Appeal from Superior Court, King County; Douglas, Judge. 

Action by S. L. Abelson against the Fidelity & Casualty Company of New 
York and another. From the judgment, plaintiff appeals. 

Affirmed. 

Fred C. Brown, of Seattle, for appellant. 

Karr & Gregory, of Seattle, for respondents. 

FULLERTON, J. 


This action was brought to recover upon an insurance policy issued by the 
respondent the Fidelity & Casualty Company of New York, insuring against the 
burglary of a safe. The person in whose name the policy had been issued, W. 
G. Beardslee, was made a party defendant, but at the opening of the trial the 
action was dismissed as to him, with the consent of the other parties. At the 
conclusion of the plaintiff’s case, the court sustained a challenge to the suffici- 
ency of the evidence, and in due course a judgment of dismissal was entered, 
from which this appeal was taken. 

In the view that we take of the case, it will be necessary to make but a 
brief statement of the facts. W. G. Beardslee, an attorney at law practicing at 
Seattle, had in his possession a supposedly valuable oil painting belonging to the 
appellant. The dimensions of the canvas were about two by two and a half 
feet, and it was attached to a wooden frame appropriate to its size. Beardslee 
had the picture for the purpose of finding a buyer for it, if possible, or, as he 
expressed it, of trying “to create a market for it.” By the terms of their agree- 
ment Beardslee was to keep the picture insured for the appellant’s protection. 
The kind of insurance was not specified, but the amount was fixed first at $20,- 
000 and later at $15,000. Beardslee kept the picture in his office safe. Shortly 
before the issuance of the policy sued upon, he conferred with one Wilbur E. 
Dow, of Seattle, concerning burglary insurance on the contents of the safe, hav- 
ing the intention, as he testified, to fulfill his obligation to the appellant to in- 
sure the picture and also to protect himself on account of possible loss of other 
property in the safe, chiefly securities. As a result of this conference, it was 
decided that Beardslee should take a policy for $17,500, of which $15,000 would be 
on the picture and $2,500 on the other contents of the safe. Dow was the head 
of Wilbur E. Dow Company, Inc., of Seattle, a concern described in its letter- 
heads as “custom house and freight brokers, ship brokers and agents, forward- 
ing agents, insurance, surety bonds.” Soon after the conference just mentioned, 
Wilbur E. Dow Company, Inc., sent to Beardslee by mail the policy sued upon, 
which placed the entire $17,500 upon ‘merchandise usual to assured’s business.” The 
policy was written at Seattle by Sceley & Co., general agents of the insurer, 
the respondent on this appeal. 

In the letter transmitting the policy, Wilbur E. Dow Company, Inc., request- 
ed Beardslee to furnish a list of the contents of the safe, with the values of the 
several articles. Complying with this request about two weeks later, Beardslee 
wrote Wilbur E. Dow Company, Inc., a letter, in which were listed certain se- 
curities, valued at $5,700, and the picture, described as “Original Reubens oil 
painting appraised at not less than $15,000.” He also stated in the letter that 
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practically all of the items of property listed were owned by other persons, for 
whom he was holding them for various purposes. 

About a month thereafter Wilbur E. Dow Company, Inc., wrote Beardslee 
as follows: “We are enclosing herewith an endorsement to attach to your bur- 
glary policy, showing that the amount of the insurance is on securities only.” 

The indorsement, or rider, inclosed with this letter, bore the same date as 
the policy, though evidently it was written at a latter date. As indicated in 
the letter, the indorsement was intended to be attached to the policy. “Securi- 
ties” were defined in the policy as “all negotiable or non-negotiable instruments, 
documents or contracts representing money or other property, including revenue 
and other stamps (except postage stamps) in current use.” Beardslee, upon re- 
ceipt of the letter and rider, put them in his safe with the policy without ex- 
amining them further than to see that they related to the policy. He testified 
that not until after the loss did he examine the rider so as to apprehend its ef- 
fect. 

Something over nine months after the policy was issued, and while it was 
in force, Beardslee’s safe was burglarized and the oil painting and certain securi- 
ties were stolen. Beardslee made proof of loss as to the securities, and declined 
to assert any claim against the respondent on behalf of the appellant for the 
loss of the picture. This action then was brought upon the theory that Beards- 
lee effected the insurance for the appellant’s benefit to the extent of $15,000 upon 
the picture, and that the picture had been specifically designated to the insurer 
as one of the articles in the safe, or at least that it was comprehended by the 
term “merchandise,” as defined in the policy. 

[1, 2] There was no evidence whatever that Dow or Wilbur E. Dow Com- 
pany, Inc.. was an agent for the respondent. Any possible inference to that effect 
that could arise from the fact that the policy was issued as a result of a con- 
ference with Dow or the fact that it was delivered to Beardslee by Wilbur E. 
Dow Company, Inc., or that there were communications between the insured and 
the insurer through Wilbur E. Dow Company, Inc., is fully overcome by the 
fact that the policy was not written by Dow or his corporation, but by another 
concern in the same city. Whether Dow or his corporation was compensated 
by Beardslee or by the insurer, or was compensated at all, does not appear 
from the evidence. In these circumstances the presumption is that Wilbur E. 
Dow Company. Inc., was a broker merely, and was not the agent of the insurer 
to solicit or write insurance, but the agent of Beardslee to negotiate for and pro- 
cure the insurance that the latter desired. Even if it be supposed that Wilbur 
FE. Dow Company, Inc., was compensated by the insurer, it would make no dif- 
ference, for an insurance broker may be compensated by an insurer and still 
be the agent of the insured. Detroit Trust Co. v. Transcontinental Ins. Co. (1930) 
105 Cal. App. 395, 287 P. 535, and cases therein cited. See, also, Reynolds v. 
Pacific Marine Ins. Co., 105 Wash. 666, 178 P. 811; Day v. St. Paul Fire & Marine 
Ins. Co., 111 Wash. 49, 189 P. 95; Kings County Fire Ins. Co. v. Swigert, 11 Ill. 
App. 590; and the annotation in 20 Ann. Cas. 1232. 

Dow was not called as a witness, nor any other person representing the 
broker. The only evidence of what insurance the broker applied for and what 
representations were made to the insurer is contained in the policy itself, under 
the head “declarations.” Besides the name and address of the insured, the 
description of the safe, and some immaterial details, it is stated in that part of 
the policy that the insured’s occupation is “attorney”; that the safe is located 
in his office; that the property to be insured is “merchandise usual to assured’s 
business”; and that the whole amount, $17,500, is to be allocated to “merchandise.” 
It will be assumed, though there is no direct evidence of it, that all of the in- 
formation as to the contents of the safe furnished the broker by Beardslee after 
the issuance of the policy was communicated to the insurer. 

It is our conclusion from a consideration of the case above outlined. which 
we have stated as favorably for the appellant as the evidence warrants, that the 
trial court was right in sustaining the respondent’s challenge to the sufficiency 
of the appellant’s evidence. In the first place, we question whether the policy 
as originally written covers the painting, the value of which the appellant seeks 
to recover. The assured was an attorney at law. The coverage was for “mer- 
chandise usual to the assured’s business,” and we think it can be seriously ques- 
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tioned whether an oil painting two centuries and a half old, the work of one of 
the world’s greatest masters, can be said to be merchandise usual to the busi- 
ness of a lawyer. 

[3] In the second place, the alteration of the policy by the rider, so as to 
make it cover securities instead of merchandise, must be held to have been made 
with the assent of Beardslee. His broker, while engaged in procuring the kind 
of insurance he desired, knew of the change, and communicated that knowledge 
to him by the most effective means possible; that is, by writing to him and by 
delivering to him the document whereby the change was effected. Beardslee 
cannot now be heard to say, as against the insurer, that he did not know or 
appreciate the effect of the alteration of the policy, or that he did not assent to 
the alteration. 

The judgment is affirmed 

Tolman, C. J., and Main, Becler, and Millard JJ., concur. 
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MODERN LIFE INS. CO. OF MINN. v. TODD. No. 
Supreme Court of Minnesota. July 3, 1931. 
237 Northwestern Reporter 686. 
1, LIMITATION OF ACTIONS. 

Plaintiff, seeking to avoid bar of limitations in action for money, must plead 
and prove fraud undiscovered until within six years of commencement of action 
(Minn. St. 1927, § 9191 [6]). 

Syllabus by the Court. 

The burden is on plaintiff, seeking to avoid the bar of the statute ot 
limitations in an action to recover money, to plead and prove that the 
alleged fraud on which it relies was not discovered until within six 
years of the commencement of the action. 

(For other cases, see Limitation of Actions, Dec. Dig. § 193.) 

INSURANCE. 

In insurance corporation’s action against director for moneys paid defendant 
under void contract, answer setting up subsequent contract in nature of settlement 
approved by directors held good as against general demurrer. 

Syllabus by the Court. 

If the preliminary contracts were against public policy and void, as 
plaintiff claims, there was a subsequent and substituted one, in the nature 
of a settlement, which cannot be declared void, on the pleadings as they 
stand, and so appears to be a good defense. Hence, a general demurrer 
to the answer was, on that ground alone, properly overruled. 

(For other cases, see Insurance, Dec. Dig. § 35.) 

\ppeal from District Court, Ramsey County; Richard D. O’Brien, Judge. 

\ction by the Modern Life Insurance Company of Minnesota, against Kay 
Todd. From an order overruling a demurrer to portions of the answer, plaintiff 
appeals. 

Affirmed. 


Kerr, Nelson, O’Neill, Mohan & Dudley and Morphy, Bradford, Cummins & 
Cummins, all of St. Paul, and Erland Lind, of Minneapolis, for appellant. 

Wm. C. Green, R. H. De Lambert, Thomas C. Daggett, and Doherty, Rumble, 
3unn & Butler, all of St. Paul, for respondent. 

STONE, J. 

\ppeal by plaintiff from an order overruling a demurrer to portions of the 
answer. 

Plaintiff is a Minnesota corporation licensed October 19, 1921, to transact 
a general old line life insurance business, in which it has been eng raged ever since. 
It seeks recovery of moneys which it has paid defendant under the questioned 
contracts set up in the complaint. Plaintiff’s first board of directors consisted of 
Hon. J. A. A. Burnquist, Jason I. Lewis, John G. Abels, Charles E. Cone, and 
defendant, who is a member of our bar. From August 1 to November 1, 1921, 
the board was enlarged by four additional directors. From the beginning, defend- 
ant has continued a director except for the period from September 12, 1921, to 
October 5, 1922. During all the time to August 14, 1930, he was general counsel 
of plaintiff and is alleged to have “represented” it in all legal matters, including 
those now involved. He was first vice president from February 7, 1924, to Feb- 
ruary 13, 1928; president from February 13, 1928, to August 14, 1930; and a mem- 
ber of the executive committee from August 1, 1921, to August 14, 1930. 

August 1, 1921, plaintiff’s six directors authorized and plaintiff entered into 
a contract with Cone and Abels, two of their number, making them the ex- 
clusive agents of plaintiff to write insurance, with commissions out of first year’s 
premiums ranging from five per centum on single premium policies to eighty per 
centum on twenty payment and ordinary life contracts. They were promised, in 
addition, commissions on renewal premiums ranging from five per centum on ten- 
year endowment policies to fifteen or twenty payment and ordinary life contracts. 
As to two classes of policies, there was a reduction of commissions after the 
first year, and commissions terminated with the tenth year. Commissions to ac- 
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crue were expressly made subject to assignment. From now on, we shall refer 
to this as the general agency contract. 

Under date of October 15, 1921, another contract was entered into between 
Cone and Abels and defendant. Notwithstanding its date, it recited that the gen- 
eral agency contract had been entered into on the same day. It further recited 
that defendant had rendered Cone and Abels “professional services covering a 
period of approximately one year prior to the date hereof in connection with” 
the organization of plaintiff; that they would require additional legal services 
which defendant promised to perform, particularly agreeing “to properly advise 
them as to their legal rights as such general agents.” The contract obligated Cone 
and Abels to pay defendant five per centum of first year’s premiums and three- 
fourths of one per centum of renewal premiums received or collected by them 
under their general agency contract with plaintiff. The agreement empowered plain- 
tiff to pay defendant directly “the amount or amounts hereby assigned and trans- 
ferred.” 

Contemporaneously with this contract, it is alleged, Cone and Abels entered 
into a similar one with Mr. Burnquist. It recited the latter’s having rendered them 
valuable services and assistance in procuring preliminary applications for insur- 
ance, and their desire for a continuance of such assistance. It assigned to Mr. 
Burnquist stated shares of all premiums collected by Cone and Abels under the 
general agency contract. : 

The three contracts show an arrangement whereby four of the then six 
directors of plaintiff contracted to put all its business in charge of Cone and 
\bels, two of their number, as general agents, their commissions to be shared 
by defendant and Mr. Burnquist, also directors. The complaint avers that de- 
fendant, representing plaintiff as its legal adviser, negotiated the general agency 
contract, and that in negotiation it was first agreed that the commissions should 
be much less than the percentages finally fixed; but “that before said contract 
was finally concluded, it was secretly, and without the knowledge of other officers 
and directors of plaintiff, agreed between defendant and said Cone and Abels 
that said commissions should be increased to the amounts inserted in said con- 
tract, in order that defendant and another might” share in the commissions. 

The complaint goes on to allege that, June 27, 1922, the general agency con- 
tract was terminated, the settlement obligating plaintiff to pay Cone and Abels 
commissions aggregating $80,000, and to assume all their obligations to defendant 
and Mr. Burnquist. 

The complaint charges defendant with a “purpose to financially benefit himself 
at the expense of his client,” plaintiff, and alleges that he advised plaintiff that, 
notwithstanding the cancellation of the Cone and Abels contract, defendant was 
entitled to he paid his ‘share of the commissions thereunder; that plaintiff was 
obligated to pay him such commissions not only “for past business, but on future 
business during the full original life period” of the general agency contract. 
Such advice is alleged to have been erroneously and wrongfully given, and that 
plaintiff relied and acted upon that advice in making the large payments conse- 
quent upon its heing followed. 

May 12, 1924, plaintiff and defendant cntered into a so-called “commutation 
agreement.” It was in stated modification of the contractual status then con- 
sidered to exist, and presently will receive further consideration. The complaint 
charges that plaintiff entered into it without consideration and in reliance upon 
false and misleading legal advice of defendant as to the obligations imposed upon 
plaintiff by preceding contracts. It is upon this contract that defendant mainly 
relies. Admitting the contract, he denies all else that plaintiff pleads concerning 
it. With the resulting fact issues we are not now concerned. 

The total payments to defendant by plaintiff as a result of the transactions 
set up and attacked by the complaint aggregated $62,396.41. Demand upon defend- 
ant for renayment and his refusal are suitably alleged. A second cause of action 
for a smaller amount is not involved in the present inquiry. 

The answer admits defendant's official and professional connection with plain- 
tiff, the making of the several contracts, and the payments to him pursuant 
thereto, generally as alleged in the complaint. As to all such pavments before 
October 14, 1924, aggregating $20,357.90, the statute of limitations is pleaded. It 
is then averred that all the contracts were “passed upon, approved and authorized” 
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by plaintiff’s board of directors, “composed of competent and disinterested men.” 
Defendant avers that he did not vote on the “question of the approval of the 
contracts” which canceled the general agency contract and obligated plaintiff to 
pay Cone and Abels $40,000 each by way of commuted commissions. He then 
avers that each and all of the contracts in question “were examined by the 
Insurance Department of the State of Minnesota and entered into with the full 
knowledge of the officers of said department”; that the officers and directors of 
plaintiff were at all times familiar with all the involved transactions, which are 
alleged to have been carried on openly and in good faith, and without conceal- 
ment, fraud, or bad faith on part of defendant. 

The answer then quotes a lengthy resolution adopted by plaintiff's directors 
June 4, 1924. It referred to a change of underwriting plan as a result of which, 
the resoultion states, “it has become embarrassing to this company to continue to 
pay said Todd said commissions as provided in the agreement now in force between 
him and the said Cone and Abels and assumed by this company.” It then recited that 
defendant had performed “continuous and extremely valuable services to this 
company ever since the date of the granting ot its charter” for which he had 
claimed no fees or compensation other than the commissions he had _ received, 
“which commissions he would have been entitled to receive from and through the 
said Cone and Abels by reason of his said contracts without the performance 
of any of the services herein mentioned.” After much other language laudatory 
of defendant and his services, the resolution concluded by tendering the thanks 
of the directors to defendant “for his generosity in voluntarily renouncing and 
relinquishing * * * his commission contract and acceptance in lieu thereof” the 
commutation agreement of May 12, 1924. That contract recited the company’s 
assumption of the obligations of Cone and Abels to defendant, its desire to modily 
the method of payment of defendant’s commissions and to canccl its then obliga- 
tions to him “by assuming those herein contained.” Defendant's old commission 
arrangement was annulled, and there was substituted this new one of May 12, 
1924. Plaintiff assigned to defendant two and one-half per centum of all renewal 
premiums on certain business, three per centum of renewal premiums on certain 
other business, and five per centum on still another class. 

The answer then avers that all payments made to defendant by plaintiff were 
made with the full knowledge of the directors, not only of the payments, but 


also of the purposes for which and the circumstances under which they 


were 
made, 


for a period of five and one-half years “without protest or claim of any 
lack of right on the part of defendant to receive and retain them.” The pleader’s 
conclusion is that plaintiff has ratified and confirmed all the contracts in question 
and the payments pursuant thereto. In another paragraph defendant pleads that, 
by reason of plaintiff's acquiescence in all of the challenged contracts and_ its 
performance thereof without question for over cight years, it has been guilty of 
laches barring it from any recovery against defendant, additional circumstances 
being set up to re-enforce that claim and a related one of estoppel. Defendant 
denies any misconduct and avers that he at all times fairly and fully protected 
the rights of plaintiff. 

For a first counterclaim, the answer asserts a cause of action for an amount, 

on information and belief alleged to exceed $10,400, claimed as a balance due under 
the contracts in question. 
The demurrer attacks separately, for general insufficiency, severai enumerated 
agraphs of the answer and questions that pleading generally upon the ground 
that it does not state facts sufficient to constitute a defense. We consider it a 
general demurrer to the whole answer, other than a counterclaim which seeks to 
charge plaintiff on quantum meruit for services rendered. 


[1] 1. The answer adequately pleads the statute of limitations. In addition to 
the specific averments raising this issue, it carries a general denial of all allega- 
tions of the complaint not otherwise met. The argument for plaintiff treats the 
action as sounding in fraud. Taking that view of it, the applicable statute, section 
9191 (6), Mason’s Minn. Stats. 1927, bars recovery of payments made more than 
six years before commencement of the action unless the facts constituting fraud, 
if any, were not discovered “by the aggrieved party” within six years. The 
complaint (paragraph XIX) does allege that the payments to defendant were 
made in reliance on what are said to be his “false and erroneous representations 
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and advices.” But it does not claim, cxpressly or by clear and necessary 
implication, that the fraud, if any, was not discovered until within six years of 
the commencement of the action. True, the statute runs only from discovery of 
fraud or from the time it ought to have been discovered. But the burden is on 
plaintiff to allege and prove that it did not discover the facts constituting the 
fraud until within six years before the commencement.of the action. Morrill v. 
Little Falls Mfg. Co., 53 Minn. 371, 55 N. W. 547, 21 L. R. A. 174; Whitcomb v. 
Wright, 176 Minn. 274, 223 N. W. 294; Dunnell’s Minn. Digest § 5652. We 
see no reason, therefore, why as to payments before October 14, 1924, or what- 
ever other date should be the determinative one, the answer does not adequately 
plead the statute as a defense. 

The argument for plaintiff goes too far in asking us (1) to consider this 
as a stockholders’ action and then (2) assume that some or all of the stock- 
holders did not discover the fraud until within six years before the suit was 
started. The action is not one by stockholders, but by plaintiff in its own right. 
Were it in fact a stockholders’ action, there is no pleading, adequate or other- 
wise, to suggest failure to discover the alleged fraud until within six years. 

[2| 2. Plaintiff's theory is that the general agency contract, and the related 
agreements with Mr. Burnquist and defendant, were made at the same time and 
as parts of the same transaction and all void. Much stressed is the fact that 
four of the six directors were pecuniarily interested in the three contracts. It is 
alleged explicitly that the commissions of Cone and Abels were clandestinely 
increased to enable them to pay a goodly share thereof to defendant, who is 
charged with having assumed by his arrangement with Cone and Abels a position 
so incompatible with his duties as director and general. counsel of plaintiff as to 
make the whole arrangement against public policy. But that point we are not at 
liberty to decide. If it be assumed that plaintiff’s position is sound so far as the 
original contracts are concerned, it remains that they were performed for a con- 
siderable period, and that finally the general agency contract was formally ter- 
minated. Thereafter, the contractual status as between plaintiff and defendant 
was changed, defendant surrendering his supposed rights under the existing 
arrangement and accepting the substitution of a new contract, authorized by the 
then board of directors of plaintiff in a manner“which cannot be condemned as 
the case stands now. 

We consider the matter as presented by the answer. Its allegations we must 
take at their face value, both for the facts they present and the legal implications 
they suggest. If the original arrangement was void as against public policy, it 
vet gave rise to a situation which, so far as now appears, was not beyond 
solution by valid contract. The parties were not in pari delicto. (See 3 Wil- 
liston, Contracts, § 1789. et seq.) Plaintiff, on its own theory, was the innocent 
one, and had claims against defendant susceptible of enforcement by action or 
discharge by accord and satisfaction or compromise. The new arrangement of 
May 12, 1924, is properly pleaded as a substitution of a new and valid contract 
for the preceding ones said to be invalid. As the case is now, the new contract 
appears to be a defense. How it will stand after the proof is in is another 
matter 

Even where felony has been done, and the criminal liability defies com 
promise, the civil liability may be settled by contract. State v. Wagener, 145 
Minn. 377, 177 N. W. 346; 5 R. C. L. 885. Defendant does not now stand on 
the or’ginal contracts of 1921, but upon his new and substituted compact of 
May. 1924. It remains to be established how or why that contract is not good. 
Defendant's position is not dependent on the original transactions, which plain- 
tiff attacks as illegal, but upon the subsequent arrangement of 1924. If that 
be good. defendant “will not be defeated merely because in the course of the 
business” illegal acts were committed. Disbrow v. Cramery Package Mfg. Co., 
110 Minn. 237, 245, 125 N. W. 115. 

We need not consider other issues said to be raised by the answer. We 
have gone into it far enough to find that it does state a defense, and that the 
order overruling the demurrer must be affirmed. 
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STREDELMAN v. CITY OF CINCINNATI et al. No. 22516. 
Supreme Court of Ohio. March 4, 1931. 
Rehearing Denied June 2, 1931. 
176 Northeastern Reporter 215. 
INSURANCE. 

Ordinance levying occupational tax on insurance business held valid and ap- 
plicable to agent of foreign insurer also acting as insurance broker (Gen. Code, 
§$ 644 et seq., and §§ 5432, 5433). 

Syllabus by the Court. 

The provisions of an ordinance of the city of Cincinnati levying an 
occupational tax upon persons engaged in the business of selling, solicit- 
ing, or negotiating various forms of insurance, who maintain a place of 
business therefor in such city, are valid, and are applicable to one who 
maintains an insurance office in that city, and, in addition to being the 
the agent of certain foreign insurance companies, which have complied 
with section 5432, General Code, and are duly authorized to do business 
in this state, is also engaged in the business of an insurance broker. 

(For other cases, see Insurance, Dec. Dig. §§ 12, 22.) 

Error to Court of Appeals, Hamilton County. 

Suit by William Stredelman against the City of Cincinnati and others. Judg- 


ment for defendants by the Court of Appeals (176 N. E.—), and plaintiff brings 
error.—[By Editorial Staff.] 
\ffirmed. 


This case originated in the court of common pleas of Hamilton county, where 
the plaintiff, William Stredelman, sought the issuance of a writ restraining the 
defendants from collecting an occupational tax under an ordinance of the city 
of Cincinnati 

The averments of plaintiff's petition relative to his business were in sub- 
stance that he was a duly commissioned and licensed agent of certain foreign 
insurance companies, which have been duly admitted according to law to do busi- 
ness in Ohio; that the business of said companies in Ohio of necessity must be 
conducted by agents, and that their right to do said business extends to every 
part of the state, including the territory within the limits of the city of Cincin- 
nati: that he transacts no business except the business of said foreign insurance 
companies and the business of certain other foreign companies with whose agents 
he “brokers” certain business, and thereby, by virtue of section 9586, General 
Code, becomes the agent of the foreign companies writing such “brokered” busi- 
ness; that he is compensated by said foreign companies for his services by com- 
missions on net premiums on their said business; and that the insurance com- 
panies for which he acts as agent have paid the taxes levied and assessed upon 
their privilege of doing business in Ohio, and likewise paid the license fee on 
account of plaintiff acting as their agent. 

The answer of the city and its officers was substantially a general denial. 

The court, pursuant to the request of plaintiff, stated separately in writing 
its findings of fact and its conclusions of law. These are very voluminous, and 
it is deemed unnecessary to set them out in full. The essential portions thereof 
will be referred to in the opinion. 

The decision of the Court of Appeals (176 N. E.—) was adverse to the 
plaintiff, and the injunction prayed for was denied. Thereupon plaintiff filed a 
petition in error in this court as of right, claiming the cause presents questions 
arising under both the state and federal constitutions, and that he has been de- 
nied rights secured to him thereby. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for plaintiff in error. 

John D. Ellis, City Sol., Jacob Hauptman, and John J. O'Donnell, all of Cin- 
cinnati, for defendants in error. 

Martruias, J. 

The question of the constitutionality of the ordinance of the city of Cincin- 
nati herein involved has heretofore been presented to and decided by this court 
in the case of State ex rel. Ziclonka, City Solicitor, vy. Carrel, Aud., 99 Ohio St. 
220, 124 N. E. 134. Its constitutionality was there upheld. That decision was 
subsequently approved and followed in the case of Globe Security & Loan Co. v. 
Carrel, Aud., 106 Ohio St. 43, 138 N. E. 364, and also in the cases of Marion 
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.. Co. vy. Landes, Aud., (Clawson vy. Landes, Aud.), 112 Ohio St. 166, 147 
N. 302, and was adhered to in the case of City of Cincinnati v. American 
Telephone & Telegraph Co., 112 Ohio St. 493, 147 N. E. 806. 

We therefore regard it as unnecessary to again discuss or consider that 
question in its general aspect, but shall consider and discuss it only in its appli- 
cation to the situation presented by the record in this case. 

It is contended by counsel for plaintiff that the limitation upon the power of 
a municipality to levy an occupational tax, recognized and applied in the case 
last cited, has like application to this case, and that inasmuch as the plaintiff’s 
business is that of representing foreign insurance companies which had paid the 
taxes levied and assessed upon their privilege of doing business in Ohio, in ac- 
cordance with the provisions of sections 5432 and 5433, General Code, and have 
likewise paid their license fee on account of plaintiff’s acting as their agent, as 
provided by section 644 et seq., General Code, the levy of such occupational tax 
is invalid. 

The Court of Appeals concluded, and its conclusion is amply warranted by 
the record, that the business conducted by plaintiff is not exclusively the busi- 
ness of the insurance companies which have commissioned him their agent, nor 
of the insurance companies which have not commissioned plaintiff as their agent, 
but which issue policies on applications solicited by the plaintiff, but, on the 
contrary, that the business conducted by him is his independent business; that 
the business conducted by plaintiff is a business of selling, soliciting, or nego- 
tiating the sale of the forms of insurance mentioned in the city ordinance in 
question, and within the intent and meaning of said ordinance. 

The particular provision of the occupational tax ordinance of the city of 
Cincinnati here brought into question is as follows: “Every person, association 
of persons, firm, agency, company, corporation or insurance solicitor engaged in 
the business of selling, soliciting or negotiating the sale of all forms of health, 
accident, fire, wind, cyclone, tornado, plate glass, burglary, casualty, automobile 
and other forms of insurance, except life insurance, including the soliciting of 
surety bonds, maintaining an office or place of business in the city of Cincinnati, 
the expense of which is not borne by a foreign corporation engaged in the busi- 
ness of selling, soliciting or negotiating such insurance, which shall have com- 
plied with Section 5432 et seq., General Code, shall be taxed as follows.” 

There is evidence that the plaintiff maintained an office for the purpose of 
engaging in, and did engage in, an insurance brokerage business in addition to re- 
presenting certain designated foreign insurance companies, and that in that busi- 
ness he accepted applications for insurance not carried by any of the companies 
which he directly represented, but which he placed with various other agents, or, 
in the term used rather commonly, he “brokered” the business. His business was 
therefore not confined to merely representing as agent the foreign insurance 
companies referred to. 

We find ourselves in accord with the conclusion of the Court of Appeals that 
plaintiff was engaged in a business of his own within the terms of the ordinance, 
and therefore that the assessment of the occupational tax upon his business 
does not result in an indirect tax upon foreign corporations doing business in 
Ohio such as to warrant an exemption within the rule announced by this court 
in City of Cincinnati v. Amer. Tel. & Telegraph Co., supra. 

Judgment affirmed. 

Marshall, C. J., and Day, Allen, Kinkade, and Robinson, JJ., concur. 





NS. CO., Limited, et al. 
Court of Appeals of New York. Feb. 17, 1931. 
175 Northeastern Reporter 345. 
1. INSURANCE 


Assignee of surviving directors of dismembered Russian insurance corpora- 
tion had burden to justify conservators’ intervention for preservation of assets. 
(For other cases, see Insurance, Dec. Dig. § 21.) 
2. INSURANCE. ‘ 
Assignee of surviving directors of dismembered Russian insurance corpora- 


tion should be given opportunity to prove emergency warranting conservators’ in- 
tervention as to transaction arising in England. 
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It appeared on motion for reargument that the corporation maintained no 
branch or agency in England, and, in case plaintiff should further show that 

the corporation was without effective remedy under the law of Great Britian 

through proceedings at instance of surviving directors, or through appoint- 

ment of liquidator or in any other form, a situation might exist where 
remedy would be appropriate here. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Appeal from Supreme Court, Appellate Division, First Department. 

On motion for reargument and amendment of remittitur. 

Motion for reargument denied, and motion to amend remittitur granted by 
striking out provisions dismissing complaint and substituting direction for new 
trial. 

For former opinion, see 255 N. Y. 120, 174 N. E. 299. 

Hartwell Cabell and Milton B. Ignatius, both of New York City, for appellant. 

Paul Bonynge, of New York City, for plaintiff-respondent. 

Ralph P. Buell, of New York City, for defendant-respondent. 

David Rumsey and Louis J. Wolff, both of New York City, amicus curiz. 

Per Curiam. 

[1] The burden was on the plaintiff to show the existence of such a state of 
emergency as would justify the intervention of conservators for the preservation 
of the assets. 

[2] In the opinion heretofore filed, 255 N. Y. 120, 174 N. E. 299, we assumed 
that the Northern Insurance Company of Moscow maintained a branch or agency 
in England. The plaintiff now informs us that this assumption is not in accord- 
ance with the facts, though the company had agents resident in England who did, 
from time to time, contract in its behalf. The defendant insists that there was a 
continuing branch or agency whereby the insurance company became subject to 
liquidation in Great Britian in respect to British business. 

The difference is not important enough, standing by itself, to establish a nec- 
essity for the intervention of our courts. It might become important, however, 
if supplemented by other proof. If the plaintiff should make it appear that under 
the law of Great Britain the Northern Insurance Company of Moscow was with- 
out any effective remedy against the defendant, either through proceedings at 
the instance of the surviving directors, or through the appointment of a liquidator, 
or in any other form, a situation might he found to exist where a remedv would 
be appropriate here 

We conclude that another opportunity should be given to the plaintiff to es- 
tablish an emergency sufficient to sustain the acts of the conservators. 

The motion for a reargument should be denied. 

The motion to amend the remittitur should be granted, the return of the re- 
mittitur requested, and, when recalled, it will be amended by striking out the pro- 
vision dismissing the complaint, with costs in all courts, and substituting a direc- 
tion for a new trial, with costs to abide the event : 


STREDELMAN v. CITY OF CINCINNATI et al. 
Court of Appeals of Ohio, Hamilton County. March 10, 1930. 
On Rehearing June 2, 1930. 
1/6 Northeastern Reporter 580. 
1. INSURANCE. 
Insurance broker acts as agent for insured 
(For other cases, see Insurance, Dec. Dig. § 96.) 
2. INSURANCE. 
One engaged in business of insurance broker held subject to occupation tax 
under ordinance. 

Insurance broker was subject to tax as against contention that he 
was engaged in business of acting as insurance agent for foreign insur- 
ance companies, where facts failed to show that his business was con 
fined to representing foreign insurance companies alone. 

(For other cases, see Insurance, Dec. Dig. § 12.) 


EI 





28th, 
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On Rehearing 

3. INSURANCE. 

It is a question of fact whether insurance agent is engaged in his own busi- 
ness or is part of organization of principal, as regards occupation tax. 

(For other cases, see Insurance, Dec. Dig. § 12.) 
4. INSURANCE. 

Evidence /icld to show insurance agent seeking to avoid occupation tax was 
engaged in business of his own within terms of ordinance providing for tax. 

The evidence showed that the relation of agency to foreign insurance 
companies was merely incidental to the agent’s own business and did 
not define or limit it. 


(For other cases, see Insurance, Dec. Dig. § 12.) 





Suit by William Stredelman against the City of Cinncinnati and others. 
From a decree of the court of common pleas, plaintiff appeals—[By Editorial 
Staff]. 

Affirmed. 

Judgment affirmed by Supreme Court 176 N. E. 215. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for appellant. 

John D. Ellis, City Sol., and Milton H. Schmidt, both of Cincinnati, for ap- 
pellees. 

Ross, J. 


This case comes into this court on appeal from the court of common pleas 
of Hamilton county, Ohio. 

The petition alleges that the plaintiff is a duly appointed, qualified, and 
licensed insurance agent of a number of nonresident insurance companies. That 
the city authorities, the defendants, are about to enforce an occupational tax 
against him under an ordinance, portions of which are as follows: 

“Insurance Companies, Agencies, Firms, Associations, or Insurance Solici- 
tors (Fire, Wind, Cyclone, Tornado, Plate Glass, Burglary, Automobile, Casualty, 
etc.) : : 

“Every person, association of persons, firm, agency, company, corporation 
or insurance solicitor engaged in the business of selling, soliciting or negotia- 
ting the sale of all forms of health, accident, fire, wind, cyclone, tornado, plate 
glass, burglary, casualty, automobile and other forms of insurance, except life 
insurance, including the soliciting of surety bonds, maintaining an office or 
place of business in the City of Cincinnati, the expense of which is not borne 
by a foreign corporation engaged in the business of selling, soliciting or nego- 
tiating such insurance, which shall have complied with section 5432 et seq., 
General Code of Ohio, shall be taxed as follows: 

“Class 1. No employee, fifteen dollars ($15.00) per annum. 


“Class 2. One or more employees, or members of such firm, association 
of persons, agency, corporation, or company or insurance solicitor engaged in 
the selling or soliciting or negotiating the sale of the forms of insurance listed 
in this paragraph, for each such, in addition to the tax levied in Class 1, of this 
paragraph, the sum of Fifteen dollars ($15.00) per annum 


“Class 3. One or more employees who are not engaged in the selling or soli- 
citing or negotiating the sale of forms of insurance as listed in this paragraph, 
for each such, in addition to the tax levied in Class 1. and Class 2. of this para- 
graph, the sum of two dollars ($200) per annum.” 

“Section 812—10. Any person, association of persons, firm or corporation 
carrying on such trade, profession, occupation or business in said city, without 
having paid the tax herein provided for, shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined in a sum not less than five dollars 
($5.00) nor more than one hundred dollars ($100.00) for each offense. A con- 
viction hereunder shall not excuse or exempt such person, association of persons, 
firm or corporation from the payment of any tax or penalty due and unpaid 
at the time of such conviction nor from any tax or penalty due and unpaid at 
the time of such conviction nor from liability in any civil action for such de- 
linquent tax or penalty. Each day that any person, association of persons, firm 
or corporation, carrying on such trade, profession, occupation or business in 
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said city without having paid the tax herein provided, shall be and constitute a 
separate violation of this ordinance.” 

“Section 812-11. The agent or agents of nonresident proprietors engaged 
in any trade, profession, occupation or business on which a tax is levied in 
this ordinance on behalf of such non-resident proprietors, shall be liable for the 
taxes levied herein and the penalties thereon, the same as if they were them- 
selves proprietors.” 

The petition further alleges that the plaintiff transacts no other insurance 
business in the city of Cincinnati than that of acting as agent for foreign in- 
surance companies; that the plaintiff is compensated for his services as such 
agent by an allowance to him of a commission at a stated rate per cent. of the 
net premiums on the insurance written by him as such agent for such foreign 
companies; and that the plaintiff has an employee, engaged in assisting him as 
a solicitor, and that said foreign insurance companies under the provisions of 
the General Code of Ohio pay a large tax to the state and are licensed for the 
right to do business therein. 

An injunction is prayed for against the enforcement of the tax. 

A supplemental petition was filed, alleging that all of the said taxes and 
assessments sought to be enforced by the defendants are unlawful, in that the 
ordinances of the city of Cincinnati and the acts of the defendants are in viola- 
tion of the Constitution of the state of Ohio and of the United Sates of America, 
in that they purport to be an exercise of power by the city of Cincinnati, con- 
trary to the provisions of the Constitution of Ohio, and in that they deny to 
the plaintiff the equal protection of the laws of the state of Ohio. 

An answer was filed by the city, admitting the passage of the ordinance, 
the taxes sought to be enforced, and that the foreign insurance companies are 
taxed and licensed by the state of Ohio, as alleged. As to all other matters, the 
answer is a gericral denial. 

[1, 2] The evidence shows that the plaintiff is not orly engaged in the busi- 
ness of acting as an insurance agent for a number of foreign insurance com- 
panies, but also is cngaged in the business of an insurance broker, and that 
when acting in such latter capacity he accepts applications for insurance which 
he places with other insurance agents. When acting in such latter capacity, as 
held by this court in the case of Drucker vy. Dutcher, 33 Ohio App. 253, 169 N. E. 
311, paragraphs 1 and 2 of the syllabus, he acts as agent for the insured. If 
the facts had shown that the agent’s business was confined to representing 
foreign insurance companies alone, it is our opinion that the tax could not be 
enforced, under the decision in the case of City of Cincinnati v. American Tel. & 
Tel. Co., 112 Ohio St. 493, 147 N. E. 806, as the tax upon the agent's occupation 
would be an indirect tax upon the foreign corporation, a field of taxation which 
has been preempted by the state. However, the rule laid down in that case is 
not applicable to the business of an insurance broker, representing various in- 
dividuals applying for insurance. 

For these reasons, the injunction will be denied, and the petition dismissed 

Cushing, P. J., and Hamilton, J., concur. 

On Rehearing. 

Ross, J. 

[3, 4] A rehearing was granted in this case for the purpose of developing 
the exact nature of the business of plaintiff, particularly as to the business com- 
ing to him unsolicited, which he placed with other agents. 


On the first consideration of the case, the court was greatly impressed with 
the following testimony of the plaintiff: 


3y Mr. Kohl: 


“Q. Your name is William Stredelman, and you are the plaintiff in this 
action? A. I am. 


“Q. Engaged in the insurance business in the City of Cincinnati, First Na- 
tional Bank Bldg? A. I am. 
“Q. And you have been so engaged for many years last past? A. Yes, sir. 


“Q. You were so engaged in business on December 1, 1926, were you not? 
A. I was. 
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“QO. Now what is the character of business that you are conducting, Mr. 
Stredelman? <A. Principally fire insurance. 

“Q. You are an underwriter in the sense that you assume the risk? A. I 
assume the risk.” 

This evidence, coupled with the facts that the plaintiff exercises his judg- 
ment in the allocation of risks among his several companies, that he pays the 
occupational fee, that he stands the loss if an assured refuses to pay, that he 
has an independent organization, office, and employees wholly outside the con- 
trol of the foreign insurance companies represented by his agency, which ex- 
pense he pays, is strong proof that he is conducting a business of his own in- 
dependent of the business of his several principals. 

As against this, in the first hearing of the case, is was in evidence that the 
companies, all of them foreign to the state of Ohio, paid the state tax and also 
secured the licenses and permits required by plaintiff and his solicitors to do 
business in the state of Ohio. 

On this second hearing it appears that the plaintiff not only represents the 
foreign companies as above, but ihat some considerable portion of his business 
is in placing policies through agents representing other companies. and that in 
this business he splits the commission. He testifies: “A. Well, quite frequently 
customers of mine give me lines which my companies are full on. or they will 
cover only a certain line and there is a surplus. That surplus I take to my fel- 
low agents and ask them if they can write it, and they specify the company. 
Of course sometimes it is a risk that my companies will not write: take for in- 
stance a rag warehouse. I wil! take it to my fellow agents; I will say ‘I have 
a rag warehouse here for Smith; can you write it in one of your companies; 
will your company accept it?’ If he says ‘Yes’ then I give him the business.” 

It must always be a question of fact whether the insurance agent or agency 
is engaged in his own business, or is only in a purely representative capacity 
engaged in the business of his principal or principals, and a part of the organiza- 
tion of the principal or principals, who pay a tax to the state, exempting the 
agent or agency as an integral part of such organization. 

We hold that the additienal evidence presented at the second hearing is 
in our opinion sufficient, with the evidence above noted, to show conclusively 
that the plaintiff is engaged in a business of his own within the terms of the 
ordinance, and that the relation of agency to the foreign companies is merely 
incidental to that business, and does not define or limit it. 

So viewing the matter, we adhere to our original decision, but for the rea- 
sons herein set forth. 

The injunction will be denicd, and the petition dismissed. 

Injunction denied and petition dismissed. 

Cushing, P. J., and Hamilton, J., concur. 

C. D. PAIGE & CO. v. ROCK. No. 6941 
Supreme Court of Rhode Island. June 12, 1931. 
155 Atlantic Reporter 245, 
1. INSURANCE 

Directed verdict in assumpsit to recover premiums held properly refused, 
where evidence was disputed and defendant admitted owing portion of claim, 

(For other cases, see Insurance, Dec. Dig. § 82.) 

Exceptions from Superior Court, Providence and Bristol 
ander L. Churchill, Judge. 

\ction by C. D. Paige & Co. against John H. Rock. Verdict for plaintiff, and 
defendant brings exceptions. 

Exceptions overruled, and case remitted for entry 

William A. Gunning, of Providence, for plaintiff 


Counties; Alex- 


of judgment on the verdict 


Peter W. MehKiernan, John C. Going, and Ernest L. Shein, all 
for defendant. 
Per Curiam. 


of Prov idence, 


This is an action in assumpsit brought by a general agent against a special 
agent to recover premiums due on policies of insurance written by the defend 
ant. The trial in the superior court resulted in a verdict for the plaintiff for 
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$386.93, and the case is before us on the defendant's exceptions as follows: To 
the admission and exclusion of evidence; to the refusal to direct a verdict for 
the defendant; to instructions to the jury; and to the denial of defendant’s motion 
for a new trial. 

The main dispute was as to the terms of the oral agreement between the 
parties. The plaintiff contended that the agreement was that the defendant would 
pay to the plaintiff the premiums on all policies of insurance written by him in 
plaintiff's companies. The defendant contended that he merely agreed to remit 
such premiums as he actually collected. 

[1] The exception to the refusal to direct a verdict for the defendant was 
based on the defendant’s contention that he guaranteed the debt of the policy- 
holder, and that such agreement, not being in writing, violated the statute of 
frauds. The testimony for the plaintiff was to the effect that the defendant as- 
sumed a primary obligation of his own. See Autran v. Cass, 51 R. I. 198, 153 A. 
246. Furthermore, the defendant admitted that he owed a portion of the plain- 
tiff's claim, and for this reason also it would have been error to grant the motion. 

|2| The twenty-fourth exception was to an instruction that the defendant 
owed, at least, $278.91, and that the matter in controversy was whether he owed 
the balance of the claim, $68.11. The defendant admitted that he had either col- 
lected or should pay the sum of $278.91. The instruction was correct. 

We find no reason for disturbing the ruling of the trial justice denying the 
motion for a new trial. It was his opinion that the verdict did justice between 
the parties, and, after carefully reading the record, we are of the opinion that 
his conclusions were justified by the evidence. 

The remaining exceptions require no specific discussion; each has been con- 
sidered and found to be without merit. 

All of the defendant’s exceptions are overruled, and the case is remitted to the 
superior court for the entry of judgment on the verdict. 





